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An Act to establish an Executive Department,
to be denominated the Department of War.

SzcrioN 1, Be it enacted . . ., That there
shall be an executive department to be de-
nominated the Department of War, and that
there shall be a principal officer therein, to
be cailed the Secretary for the Department
of War, who shall perform and execute such
duties as shall from time to time be enjoined
on, or entrusted to him by the President of
the United States, agreeably to the Consti-
tution, relative to military commissions, or
to the land or naval forces, ships, or warlike

stores of the United States, or to such other
matters respecting military or naval affairs,
as the President of the United States shall
assign to the said department, or relative
to the granting of lands to persons entitded
thereto, for military services rendered to the
United States, or relative to Indian affairs;
and farthermore, that the said principal of-
ficer shall conduct the business of the said
department in such manner, as the President
of the United States shall from time to time
order or instruct. . . .

[U.S. Statutes at Large, 1:49-50.]

13. ‘Trade and Intercourse Act
July 22,1790

Unrest on the frontiers threatened the peace of the young nation, and President
Washington and Secretary of War Knox called on Congress to provide legislation to
prevent further outrages. Congress replied in Fuly 1790 with the first of a series of laws
“to regulate trade and intercourse with the Indian tribes.” These laws, which were
originally designed to implement the treaties and enforce them against obstreperous
whites, gradually came to embody the basic features of federal Indian policy.

An Act to regulate trade and intercourse with
the Indian tribes.

Section 1, Be it enacted . . ., That no per-
son shall be permitted to carry on any trade
or intercourse with the Indian tribes, without
alicense for that purpose under the hand and
seal of the superintendent of the department,
or of such other person as the President of
the United States shall appoint for that pur-
pose; which superintendent, or other person
so appointed, shall, on application, issue such
license to any proper person, who shall enter
into bond with one or more sureties, ap-
proved of by the superintendent, or person
issuing such license, or by the President of
the United States, in the penal sum of one
thousand dollars, payable to the President of
the United States for the time being, for the
use of the United States, conditioned for the
true and faithful observance of such rules,
regulations and restrictions, as now are, or
hereafter shall be made for the government of
trade and intercourse with the Indian tribes.
The said superintendents, and persons by
them licensed as aforesaid, shall be governed
in all things touching the said trade and in-
tercourse, by such rules and regulations as

the President shall prescribe. And no other
person shall be permitted to carry on any
trade or intercourse with the Indians without
such license as aforesaid. No license shall be
granted for a longer term than two years.
Provided nevertheless, That the President may
make such order respecting the tribes sur-
rounded in their settlements by the citizens of
the United States, as to secure an intercourse
without license, if he may deem it proper.
Sec, 2. And be it further enacted, That
the superintendent, or person issuing such
license, shall have full power and authority o
recall all such licenses as he may have issued,
if the person so licensed shall transgress any
of the regulations or restrictions provided for
the government of trade and intercourse with
the Indian tribes, and shall put in suit such
bonds as he may have taken, immediately on
the breach of any condition in said bond:
Provided atways, That if it shall appear on
trial, that the person from whom such license
shall have been recalled, has not offended
against any of the provisions of this act, or
the regulations prescribed for the trade and
intercourse with the Indian tribes, he shall be
entitled to receive a new license.
Sec. 3. And be it further enacted, That every

person who shall attempt to trade with the
Indian tribes, or be found in the Indian coun-
try with such merchandise in his possession
as are usually vended to the Indians, without
a license first had and obtained, as in this
act prescribed, and being thereof convicted
in any court proper to try the same, shall
forfeir all the merchandise so offered for sale
to the Indian tribes, or so found in the Indian
country, which forfeiture shall be one half to
the benefit of the person prosecuting, and the
other half to the benefit of the United States.

Sec. 4. And be it enacted and declared, That
no sale of lands made by any Indians, or any
nation or wibe of Indians within the United
States, shall be valid to any person or persons,
or to any state, whether having the right of
pre-emption to such lands or not, unless the
same shall be made and duly executed at some
public treaty, held under the authority of the
United States.

Skc. §. And be it further enacted, That if
any citizen or inhabitant of the United States,
or of either of the territorial districts of the
United States, shall go into any town, settle-
ment or territory belonging to any nation or
tribe of Indians, and shall there commit any
crime upon, or trespass against, the person or
property of any peaceable and friendly Indian
or Indians, which, if committed within the
jurisdicdon of any state, or within the jurts-

diction of either of the said districts, against
a citizen or white inhabitant thereof, would
be punishable by the laws of such state or
dlStf‘i(:t, such offender or offenders shall be
subject to the same punishment, and shall be
proceeded against in the same manner as if
the offence had been committed within the
jurisdiction of the state or district to which
he or they may belong, against a citizen or
white inhabitant thereof.

Sec. 6. And be it further enacted, That for
any of the crimes or offences aforesaid, the
like proceedings shall be had for apprehend-
ing, imprisoning or bailing the offender, as
the case may be, and for recognizing the wit-
nesses for their appearance to testify in the
case, and where the offender shall be com-
mitted, or the witnesses shall be in a district
other than that in which the offence is to be
tried, for the removal of the offender and
the witnesses or either of them, as the case
may be, to the district in which the ial is to
be had, as by the act to establish the judicial
courts ‘of the United States, are directed for
any crimes or offences against the United
States.

Skc. 7. And be it further enacted, That this
act shall be in force for the term of two years,
and from thence to the end of the next session
of Congress, and no longer.

(U.S. Statutes ar Large, 1:137-38.]

14.  President Washington's Third Annual Message
Qctober25, 1791

President Washington carried bis concern for a § 7 7 in bl

c Just Indian policy to Congress in b
anmual messages. In 1791 he outlined the essential elements of a policy r%r “adwn;.:
the bappiness of the Indians and to attach them firmly to the United States.”

... It is sincerely to be desired that all
need of coercion in future may cease and
that an intimate intercourse may succeed,
calculated to advance the happiness of the
Indians and to attach them firmly to the
United States.

In order to this it seems necessary—

That they should experience the benefits
of an impartial dispensation of justice.

That the mode of alienating their Jands,
the main source of discontent and war, should
be so defined and regulated as to obviate
imposition and as far as may be practcable
controversy concerning the reality and extent

1§

of the alienations which are made.

That commerce with them should be pro-
moted under regulations tending to secure an
equitable deportment toward them, and that
such rational experiments should be made
for imparting to them the blessings of civi-
lization as may from time to tme suit their
condition,

That the Executive of the United States
should be enabled to employ the means to
which the Indians have been long accus-
tomed for uniting their immediate interests
with the preservation of peace.

And that efficacious provision should be



and justly due and belonging to the United
States; and the said agents, selected for the
purpose aforesaid, shall be furnished with
copies of the latest quarterly returns of the
said superintendent, factors, and sub-factors,
as rendered by them to the Treasury Depart-
ment, and copies of any other papers in the
said department which will show what is, or
ought to be due and coming to the United
States, from the said office of Indian trade in
Georgetown, and from each of the trading-
houses established among Indians. . . .

Sgc. 2. And be it further enacted, That the
goods, wares, and merchandise, which shall
be delivered over to the agents of the United
States, under the provisions of this act, shall
be placed at the disposition of the President
of the United States, subject, under his or-
ders, towards satisfying or extinguishing the
treaty obligations on the part of the United
States, to keep up trading-houses with theIn-
dians; also, towards the payment of annuities
due, or to become due, to Indian tribes; also,
in making the customary presents to tribes or
individuals in amity with the United States;
and the surplus, if any, may be sold to the best
advantage, under the orders of the President,
and the proceeds paid over to the treasury of
the United States.

3.

Skc. 3. And be it further enacted, That the
furs, peltries, effects and property, received
under the first section of this act, shall be sold
in the manner the President may direct; the
debts due and owing shall be collected under
his orders; and all the money received from
these sources, and all that shall be received
from the superintendent of Indian trade, and
from the factors and sub-factors, shall be paid
over, as fast as received, into the treasury
of the United States: Provided, That such
sums may be retained and applied, under the
orders of the President of the United States,
as may be necessary to defray the expenses of
carrying this act into effect.

Skc. 4. And be it further enacted, That, as
soon as may be after the commencement of
the next session of Congress, the President
of the United States shall communicate to
Congress the marmer in which he shall have
caused this act to be executed, showing the
amount of moneys, furs, peltries, and other
effects, and the amount and description of
goods, wares, and merchandise, and the ac-
tual cash value thereof, received from the su-
perintendent of Indian trade, and each of the
factors and sub-factors, under the provisions
of this act.

{U.S. Statutes at Large, 3:679-80.]

Actfor Regulating the Indian Trade

May6, 1822

With the abolition of the government trading houses, the United States fell back on a
system of Indian trade carried on only by private individuals and companies, A new
law revised the licensing regulations, strengthened the provisions for restricting the
liguor trade, set regulations for the distribution of annuities, and created a special

superintendent of Indian affairs to reside at Saint Louis.

An Act to amend an act, entitled “An act to
regulate trade and intercourse with the Indian
tribes, and to preserve peace on the frontiers,”
approved thirtieth March, ome thowsand eight
bundred and two.

Beitenacted . . ., That the seventh section
of the act, entitled “An act to regulate trade
and intercourse with the Indian tribes and to
preserve peace on the frontiers,” shall be, and
the same is hereby, repealed; and from and af-
ter the passing of this act, it shall be lawful for
the superintendents of Indian affairs in the
territories and Indian agents, under the di-

rection of the President of the United States,
to grant licenses to trade with Indian tibes;
which licenses shall be granted to citizens of
the United States, and to none others, taking
from them bonds with securities in the pe-
nal sum not exceeding five thousand dollars,
proportioned to the capital employed, and
conditioned for the due observance of the
laws regulating trade and intercourse with
the Indian tribes; and said licenses may be
granted for a term not exceeding seven years
for the trade with the remote tribes of In-
dians beyond the Mississippi, and two years
for the trade with all the other tribes. And

the superintendents and agents shall return
to the Secretary of War, within each year,
an abstract of all licenses granted, showing,
by and to whom, when, and where, granted
with the amount of the bonds and capitai
employed, to be laid before Congress, at the
next session thereof.

SEc. 2. And be it further enacted, That it
shall and may be lawful for the President of
the United States, in execution of the power
vested in him by the twenty-first section of
the act of the thirtieth of March, cne thou-
sand eight hundred and two, aforesaid, to
which this is an amendment, to direct Indian
agents, governors of territories acting as su-
perintendents of Indian affairs, and military
officers, to cause the stores and packages of
goods of all traders to be searched, upon
suspicton or information that ardent spirits
are carried into the Indian countries by said
l:radgrs in violation of the said twenty-first
section of the act to which this is an amend-
ment; and if any ardent spirits shall be so
foum_i, all the goods of the said traders shall be
forfeited, one half to the use of the informer
the other half to the use of the govemment,
his license cancelled, and bond put in suit. ,

Skc. 3. And be it further enacted, That all
purchases for and on account of Indians
for annuities, presents, and otherwise, shall
be made by the Indian agents and gover-
n(')rs.of territories acting as superintendents
within their respective districts; and all per—,
sons whatsoever, charged or trusted with the
disbursement or application of money, goods,
ot §Hects, of any kind, for the benefit of
Indians, shall settle their accounts annually,
at the War Department, on the first day of
September; and copies of the same shall be

laid before Congress at the commencement
of the ensuing session, by the proper account-
ing officers, together with a list of the names
of all persons to whom money, goods, or ef-
fects, had been delivered within the said year,
for the benefit of the Indians, specifying thé
amount and object for which it was intended
and showing who are delinquent, if any, in
forwarding their accounts according to the
provisions of this act.

Sec. 4. And be it further enacted, That, in
all trials about the right of property, in which
Indians shall be party on one side and white
persons on the other, the burthen of proof
shall rest upon the white person, in eve
case in which the Indian shall make out a
presumption of title in himself from the fact
of previous possession and ownership.

Sec. 5. And be it further enacted, That it
shall and may be lawful for the President
of the United States, from time to time
to require addidonal security, and in Iargeli
amounts, from all persons charged or trusted
upder the laws of the United States, with thé
dishursement or application of money, goods
or effects, of any kind, for the benefit of the
Indians.

S}ac. 6. And be it further enacted, That the
President of the United States, by and with
the advice and consent of the Senate, may
appoint a superintendent of Indian Affairs
to reside at St. Louis, whose powers shall
extend to all Indians frequenting that place

whose salary shall be fifteen hundred dollars
per annum; and one agent for tribes within
the limits of East and West Florida, with 2
salary of fifteen hundred dollars.

[U.S. Statutes at Large, 3:682-83.]

32. Johnsonand Graham’s Lesseev. William Mclntosh
1823

The plaintiffs in this case cdaimed title to

land in lllinois on the basis of prirchase

from the Indians; the defendant, on the basis of a ;

; the def A grant from the United States. T)
Supreme Court decided in favor of the defendant and in so doing dismi‘ed t}fe ::amffz
of the Indian land title under the United States. :

- . The United States, then, have un-
equivocally acceded to that great and broad
rule by which its civilized mhabitants now
hold this country. They hold, and assert in
themselves, the title by which it was acquired.

2 C

They maintain, as all others ave maintained,
that c_hscovery gave an exclusive right to ex-
tinguish the Indian title of occupancy, either
by purchase or by conquest; and gave also
a right to such a degree of sovereignty, as



the circumstances of the people would allow
them to exercise.

The power now possessed by the govern-
ment of the United States to grant lands,
resided, while we were colonies, in the crown,
or its grantees. The validity of the titles given
by either has never been questioned in our
Courts. Tt has been exercised uniformly over
territory in possession of the Indians. The
existence of this power must negative the
existence of any right which may conflict
with, and control it. An absolute title to lands
cannot exist, at the same time, in different
persons, or in different governments. An ab-
solute, must be an exclusive title, or at least a
title which excludes all others not compatible
with it. All our institutions recognise the ab-
solute title of the crown, subject only to-the
Indian right of occupancy, and recognise the
absolute title of the crown to extinguish that
right. This is incompatible with an absolute
and complete title in the Indians. '

We will not enter into the controversy,
whether agriculturists, merchants, and man-
ufactarers, have a right, on abstract princi-
ples, to expel hunters from the territory they
possess, or to contract their limits. Conquest
gives a title which the Courts of the con-
queror cannot deny, whatever the private and
speculative opinions of individuals may be,
respecting the original justice of the claim
which has been successfully asserted. The
British government, which was then our gov-
ernment, and whose rights have passed to the
United States, asserted a title to all the lands
occupied by Indians, within the chartered
limits of the British colonies. Tt asserted also
a limited sovereignty over them, and the ex-
clusive right of extinguishing the title which
occupancy gave to them. These claims have
been maintained and established as far west as
the river Mississippi, by the sword. The title
to a vast portion of the lands we now hold,
originates in them. It is not for the Courts of
this country to question the validity of this
title, or to sustain one which is incompatible
with it.

Although we do not mean to engage in the
defence of those principles which Europeans

have applied to Indian title, they may, we
think, find some excuse, if not justification, in
the character and habits of the people whose
rights have been wrested from them.

The title by conquest is acquired and

maintained by force. The conqueror pre-
scribes its limits. Humanity, however, act-
ing on public opinion, has established, as a
general rule, that the conquered shall not be
wantonly oppressed, and that their condition
shall remain as eligible as is compatble with
the objects of the conquest. Most wsually,
they are incorporated with the victorious na-
tion, and become subjects or citizens of the
government with which they are connected.
The new and old members of the society min-
gle with each other; the distinction between
them is gradually lost, and they make one
people. Where this incorporation is practi-
cable, humanity demands, and a wise policy
requires, that the rights of the conquered
to property should remain unimpaired; that
the new subjects should be governed as equi-
tably as the old, and that confidence in their
security should gradually banish the painful
sense of being separated from their ancient
connexions, and united by force to strangers.

When the conquest is complete, and the
conquered inhabitants can be blended with
the conquerors, or safely governed as a dis-
tinct people, public opinion, which not even
the conqueror can disregard, imposes these
restraints upon him; and he cannot neglect
them without injury to his fame, and hazard
to his power.

But the tribes of Indians inhabiting this
country were flerce savages, whose occu-
pation was war, and whose subsistence was
drawn chiefly from the forest. To leave them
in possession of their country, was to leave
the country a wilderness; to govern them as a
distinct people, was impossible, because they
were as brave and as high spirited as they were
fierce, and were ready to repel by arms every
attempt on their independence.

What was the inevitable consequence of
this state of things? The Europeans were
under the necessity either of abandoning the
country, and relinquishing their pompous
claims to it, or of enforcing those claims by
the sword, and by the adoption of principles
adapted to the condition of a people with
whom it was impossible to mix, and who
could not be governed as a distinct society,
or of remaining in their neighbourhood, and
exposing themselves and their families to the
perpetual hazard of being massacred.

Frequent and bloody wars, in which the
whites were not always the aggressors, un-

avoidably ensued. European policy, numbers
and skill, prevailed. As the white popu]a-,
tion advanced, that of the Indians necessar-
ily receded. The country in the immediate
neighbourhood of agriculturists became un-
fit for them. The game fled into thicker and
more unbroken forests, and the Indians fol-
lowed. The soil, to which the crown orig-
inally claimed title, being no longer occu-
pied by its ancient inhabitants, was parcelled
out according to the will of the sovereign
power, and taken possession of by persons
who claimed immediately from the crown, or
mediately, through its grantees or deputies.

That law which regulates, and ought to
reguilate in general, the relations between the
conqueror and conquered, was incapable of
application to a people under such circum-
stances. The resort to some new and differ-
ent @e, better adapted to the acrual state
of things, was unavoidable. Every rule which
can be suggested will be found to be attended
with great difficulty.

Houfever extravagant the pretenston of
converting the discovery of an inhabited
country into conquest may appear; if the
principle has been asserted in the first in-
stance, and afterwards sustained; if a country
has been acquired and held under it; if the
property of the great mass of the community
orginates in it, it becomes the law of the
land, and cannot be questioned. So, too, with
respect to the concomitant principle, that

the Indian inhabitants are to be considered
merely as occupants, to be protected, indeed,
while in peace, in the possession of their
lands, but to be deemed incapable of transfer-
ring the absolute title to others. However this
restriction may be opposed to natural right,
and to the usages of civilized nations, yet, if it
be indispensable to that system under which
the country has been settled, and be adapted
to the actual condition of the two people, it
may, perhaps, be supported by reason, and
certainly cannot be rejected by Courts of
Justice. . . . ’

It has never been contended, that the In-
dian dtle amounted to nothing. Their right
of possession has never been questioned. The
claim of government extends to the com-
plete ultimate title, charged with this right
of possession, and to the exclusive power of
acquiring thatright. . . .

After bestowing on this subject a degree
of attention which was more required by the
magnitude of the interest in litigation, and
the able and elaborate arguments of the bar,
than by its intrinsic difficulty, the Court is
decidedly of opinion, that the plaintiffs do
not exhibit a title which can be sustained in
the Cpurts of the United States; and that

there is no error in the judgment which was
rendered against them in the District Court
of [llinois.

(8 Whearon, 543, 587-92, 603-5 ]

33.  Creation of a Bureau of Indian Affairs in the War Department
. March 11,1824
Secretary of War Jobn C. Calboun, without speci d iZar
“ bn C. Ca 7, special congressional authorization, set
up a “Bureau of Indian Affairs” withm bis department and assigned the dutie::f ;}fe
office to Thomas L. McKenney. McKenney beld the office until dismissed by President
Jackson in 1830. Congress confirmed the position, then designated “Commissioner

of Indian Affuirs,” in 1832.

Deparunent of War

March 11th, 1824

Sir: To you are assigned the duties [of] the

Bureau of Indian Affairs in this Department,

for the faithful performance of which you will

be responsible. Mr. Hamilton and Mr. Miller

are assigned to you, the former as chief, and
the latter as asststant clerk.

~ You will take charge of the appropria-

tons for annuities, and of the current ex-

T

penses, and all warrants on the same will
be issued on your requisitons on the Sec-
retary of War, taking special care that no
requisition be issued, but in cases where the
money previously remitted has been sads-
factqrily accounted for, and on estimates in
detail, approved by you, for the sum re-
quired. You will receive and examine the
accounts and vouchers for the expenditure
thereof, and will pass them over to the proper



admitted, possessed the power to do, apart
from any authority or opposing interference
by the general government.

But suppose, and it is suggested, merely
for the purpose of awakening your better
judgment, that Georgia cannot, and ought
not, to claim the exercise of such power.
What alternative is then presented? In reply
allow me to call your attention for a moment
to the grave character of the course, which
under a mistaken view of your own rights,
you desire this Government to adopt. It is
no less than an invitation, that she shall step
forward to arrest the constitutional act of
an independent State, exercised within her
own limits. Should this be done, and Geor-
gia persist in the maintenance of her rights,
and her authority, the consequences might
be, that the act would prove injurious to us,
and in all probability ruinous to you. The
sword might be fooked to as the arbiter in
such an interference. But this can never be
done. The President cannot, and will not,
beguile you with such an expectation. The
arms of this country can never be employed,
to stay any state of this Union from the exer-
cise of those legitimate powers which attach,
and belong to their sovereign character. An
interference to the extent of affording you
protection, and the occupancy of your soil
is what is demanded of the justice of this
Country and will not be withheld, yet in do-
ing this, the right of permitung to you the
enjoyment of 4 separate government, within
the limits of a State, and denying the exercise
of Sovereignty to that State, within her own
limits, cannot be admitted. It is not within
the range of powers granted by the states to
the general government, and therefore not
within its competency to be exercised.

In this view of the circumstances con-
nected with your application, it becomes
proper to remark that no remedy can be per-
ceived, except that which frequently, hereto-
fore has been submitted for your consid-
eration, a removal beyond the Mississippi,
where, alone, can be assured to you protec-
tion and peace. It must be obvious to you,
and the President has instructed me again
to bring it to your candid and serious con-
sideration, that to continue where you are,
within the territorial limits of an independent
state, can promise you nothing but interrup-
tion and disquietude. Beyond the Mississippi

your prospects will be different. There you
will find no conflicting interests. The United
States power and sovereignty, uncontrolled
by the high authority of state jurisdiction, and
resting on its own energies, will be able to say
to you, in the language of your own nation,
the soil shall be yours while the trees grow; or
the streams run. But situated where you now
are, he cannot hold to you such language, or
consent to beguile you, by inspiring in your
bosoms hopes and expectations, which can-
not be realized. Justice and friendly feelings
cherished towards our red brothers of the
forest, demand that in all our intercourse,
frankness should be maintained.

The President desires me to say, that the

feelings entertained by him towards your
people, are of the most friendly kind; and that
in the intercourse heretofore, in past fimes,
so frequently had with the Chiefs of your
nation, he failed not to warn them of the con-
sequences which would result to them from
residing within the limits of Sovereign States.
e holds to them, now, no other language,
¢han that which he has heretofore employed;
and in doing so, feels convinced that he is
pointing out that course which humanity and
a just regard for the interest of the Indian will
be found to sanction. In the view entertained
by him of this important matter, there is but
a single alternative, to yield to the operation
of those laws, which Georgia claims, and has
a right to extend throughout her own lirmits,
or to remove, and by associating with your
brothers beyond the Mississippt to become
again united as one Nation, carrying along
with you that protection, which, there situ-
ated, it will be in the power of the government
to extend. The Indians being thus brought
together at a distance from their brothers,
will be relieved from very many of those
interruptions, which, situated as they are at
present, are without a remedy. The Govern-
ment of the United States will then be able
to exercise over them a paternal, and super-
intending care to happier advantage, to stay
encroachments, and preserve them in peace
and amity with each other; while with the
aid of schools a hope may be indulged, that
ere Jong industry and refinement, will take
the place of those wandering habits now so
peculiar to the Indian character, the tendency
of which is to impede them in their march to
civilization.

Respecting the intrusions on your lands,
St_lbrmtted also for consideration, it is suffi-
cient to remark, that of these the Depart-
ment had already been advised, and instruc-
tions have been forwarded to the agent of
the Cherokees directing him to cause their

rel_noval; and it is earnestly hoped, that on
this matter, all cause for future complaint will
cease, and the order prove effectual,

[Office of Indian Affairs, Letter Book no.

5, pp- 408-12, Record Group 75, Nadi
Archives.] up 7% National

40. President Jackson on Indian Removal
December 8, 1829

The executive branch of the federal :
: aeral government was firmly committed to th
of the eastern tribes to the region west of the Mississippi by{’refidentiln;rewe;?;rz:l

In bis First Annual Message to Congress

.-~ .. The condition and ulterior destiny

of the Indian tribes within the limits of some
of our States have become objects of much
interest and importance. It has long been the
policy of Government to introduce among
them the arts of civilization, in the hope of
gradually reclaiming them from a wandering
life. This policy has, however, been coupled
with another whelly incompatible with its
success. Professing a desire to civilize and
settle them, we have at the same time lost
no opportunity to purchase their fands an
thrust them farther into the wilderness. B;lr
this means they have not only been kept in
wandering state, but been led to look upon us
as unjust and indifferent to their fate. Thus
though lavish in its expenditures upon the
subject, Government has constantly defeated
its own policy, and the Indians in general,
receding farther and farther to the west, have
retained their savage habits. A portion, how-
ever, of the Southern tribes, having min-
gled much with the whites and made some
progress in the arts of civilized life, have Jately
attempted to erect an independent govern-
ment within the limits of Georgia and Al-
abama. These States, claiming to be the only
sovereigns within their territories, extended
their laws over the Indians, which induced
the latter to call upon the United States for
protection.

Under these circumstances the question
presented was whether the General Govern-
ment had a right to sustain those people
in their pretensions. The Constitution de-
clares that “no new State shall be formed or
erected within the jurisdiction of any other
State” without the consent of its legislature.
If the General government is not permit-

a7

in Decemnber 1829 be set forth his views.

ted to tolerate the erection of a confederate
State within the territory of one of the mem-
bers of this Union against her consent, much
less could it allow a foreign and independent
government to establish itself there. Geor-
gia became a member of the Confederacy
which eventuated in our Federal Union as
a sovereign State, always asserting her claim
to certain limits, which, have been originally
defined in her colonial charter and subse-
quently recognized in the treaty of peace
she has ever since continued to enjoy, ex.
cept as they have been circumscribed by her
own voluntary transfer of a portion of her
territory to the United States in the articles
of cession of 1802. Alabama was admitted
into the Union on the same footing with
the original States, with boundaries which
were 'pre‘scrikl)ed by Congress. There is no
constitutional, conventional, or le rovi-
sion which allows them less powerga(-)lvgrot‘l;le
I.ndlan:s within their borders than is possessed
by Maine or New York. Would the people of
M{a{lme pgrmjt the Penobscot tribe to erect an
independent government within their State?
And unless they did would it not be the c?&?:y
of the General Government to support them
in resisting such a measure? Would the peo-
ple of New York permit each remnant of
the Six Nations within her borders to de-
clare itself an independent people under the
protection of the United States? Could the
Indians establish a separate republic on each
of their reservations in Ohio? And if they
were 5o disposed would it be the duty of this
Government to protect them in the attempt?
If the principle mnvolved in the cbvious an-
swer to these questions be abandoned, it will
follow that the objects of this Government



are reversed, and that it has become a part of
its duty to aid in destroying the States which
it was established to protect.

Actuated by this view of the subject, I in-
formed the Indians inhabiting parts of Geor-
gia and Alabama that their artempt to es-
tablish an independent government would
not be countenanced by the Executive of the
Unived States, and advised them to emigrate
beyond the Mississippi or submit to the laws
of those States.

Our conduct toward these people is deep-
ly interesting to our national character. Their
present condition, contrasted with what they
once were, makes a most powerful appeal to
our sympathies. Our ancestors found them
the uncontrolled possessors of these vast re-
gions. By persuasion and force they have
been made to retre from river to river and
from mountain to mountain, untl some of
the tribes have become extinct and others
have left but remnants to preserve for a while
their once terrible names. Surrounded by the
whites with their arts of civilization, which
by destroying the resources of the savage
doom him to weakness and decay, the fate
of the Mohegan, the Narragansett, and the
Delaware is fast overtaking the Choctaw,
the Cherokee, and the Creek. That this fate
- surely awaits them if they remain within the
limits of the States does not admit of a doubt.
Humanity and national honor demand that
every effort should be made to avert so great
a calamity. Tt is too late to inquire whether
it was just in the United States to include
them and their territory within the bounds of
new States, whose limits they could control.
That step can not be retraced. A State can not
be dismembered by Congress or restricted
in the exercise of her constitutional power.
But the people of those States and of every
State, actuated by feelings of justice and a
regard for our national honor, submit to you
the interesting question whether something
can not be done, consistently with the rights

of the States, to preserve this much-injured
race.

As a means of effecting this end I sug-
gest for your consideration the propriety of
setting apart an ample district west of the
Mississippi, and without the limit of any State
or Territory now formed, to be guaranteed to
the Indian tribes as long as they shall occupy
it, each tribe having a distinct control over
the portion designated for its use. There they
may be secured in the enjoyment of gov-
ernments of their own choice, subject to no
other control from the United States than
such as may be necessary to preserve peace
on the frontier and between the several tribes.
There the benevolent may endeavor to teach
them the arts of civilization, and, by promot-
ing union and harmony among them, to raise
up an interesting commonwealth, destined to
perpetuate the race and to attest the human-
ity and justice of this Government.

This emigration should be voluntary, for
it would be as cruel as unjust to compel the
aborigines to abandon the graves of their fa-
thers and seek a home in a distant land. But
they should be distinctly informed thatif they
remain within the limits of the States they
must be subject to their laws. In return for
their obedience as individuals they will with-
out doubt be protected in the enjoyment of
those possessions which they have in:lgroved
by their industry. But it seems to me visionary
to suppose that in. this state of things claims
can be allowed on tacts of country on which
they have neither dwelt nor made improve-
ments, merely because they have seen them
from the mountain or passed them in the
chase. Submitting to the laws of the States,

and receiving, like other citizens, protection
in their persons and property, they will ere
long become merged in the mass of our pop-
ulation. . . .

[James D. Richardson, comp., Messages
and Papers of the Presidents, 2:456-59.]

41. Senator Frelinghuysen on Indian Removal
April 9, 1830
Opne of the strongest supporters of the Indian opposition to removal was Senator

Theodore Frelinghuysen of New Jersey. He presented his arguments in a long speeck
in the Senate on April 9, 1830, during the debate on the vemoval bill.
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-+« . God, in his providence, planted these
tribes on this Western continent, so far as
we know, before Great Britain herself had a
political existence. I believe, sir, it is not now
seriously denied that the Indians are men,
endowed with kindred faculties and powers
with ourselves; that they have a place in hu-
man sympathy, and are justly entitled to a
share in the common bounties of a benignant
Providence. And, with this conceded, I ask in
what code of the law of nations, or by what
process of abstract deduction, their rights
have been extinguished?

Where is the decree or ordinance that
has stripped these early and first lords of the
soil? Sir, no record of such measure can be
found. And T might triumphantly rest the
hopes of these feeble fragments of once great
nations upon this impregnable foundation.
However mere human policy, or the law of
power, or the tyrant’s pleas of expediency,
may have found it convenient at any or in
all times to recede from the unchangeable
principles of eternal justice, no argument
can shake the political maxim, that, where
the Indian always has been, he enjoys an
absolute rightstill to be, in the free exercise of
his own modes of thought, government and
conduct.

- In the light of natural law, can a reason for
2 distinction exist in the mode of enjoying
that which is my own? If I use it for hunt-
ing, may another take it because he needs jt
for agriculture? I am aware that some writ-
ers have, by a system of artificial reasoning,
endeavored to justify, or rather excuse the
encroachments made upon Indian territory;
and they denominate these abstractions the
faw of nations, and, in this ready way, the

-question is despatched. Sir, as we trace the

sources of this law, we find its authority to
depend either upon the conventions or com-
mon consent of natdons. And when, permit
me to inquire, were the Indian tribes ever
consulted on the establishment of such a law?
Whoever represented them or their interests
inany congress of nations, to confer upon the
public rules of intercourse, and the proper
foundations of dominion and property? The
plain matter of fact is, that all these partial
doctrines have resulted from the selfish plans
and pursuits of more enlightened nations;
and it is not matter for any great wonder, that
they should so largely partake of a mercenary
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and exclusive spirit toward the claims of the
Indians.

It is, however, admitted, sir, that, when
the increase of population and the wants
of mankind demand the culdvation of the
earth, a duty is thereby devolved upon the
proprietors of large and uncultivated regions,
of devoting them to such useful purposes. But
such appropriations are to be obtained by fair
contract, and for reasonable compensation. T
is, in such 2 case, the duty of the proprietor
to sell: we may properly address his reason to
induce him; but we cannot rightfully compel
the cession of his lands, or take them by
violence, if his consent be withheld. It is
with great satisfaction that I am enabled,
upon the best authotity, to affirm, that this
duty has been largely and generously met
and fulfilled on the part of the aboriginal
proprietors of this continent. Several years
ago, official reports to Congress stated the
amount of Indian grants to the United States
to exceed 214 mullions of acres. Yes, sit,
we have acquired, and now own more land
as the fruits of their bounty than we shall
dispose of at the present rate to actual settlers
in two hundred years. For, very recently, it
has been ascertained, on this floor, that our
public sales average not more than about one
million of acres annually. It gready apgravates
the wrong that is now meditated against
these tribes, to survey the rich and ample
districts of their territories, that either force
or persuasion have incorporated into our
public domains. As the tide of our population
has rolled on, we have added purchase to
purchase. The confiding Indian listened to
our professions of friendship: we called him
brother, and he believed us. Millions after
millions he has yielded to our importunity,
until we have acquired more than can be
cultivated in centuries—and yetr we crave
more. We have crowded the tribes upon a few
miserable acres on our southern fronter: it is
all that is left to them of their once boundless
forests: and stll, like the horse-leech, our
insatiated cupidity cries, give! give!

Before I proceed to deduce collateral con-
firmations of this original title, from all our
political intercourse and -conventdons with
the Indian tribes, 1 beg leave to pause a
moment, and view the case as it lies be-
yond the treaties made with them; and aside
also from all conflicting claims between the



use; we have placed among them instructors
in the arts of first necessity; and they are
covered with the aegis of the law against
aggressors from among ourselves.” These,
sir, are sentiments worthy of an illustrious
statesman. None can fail to perceive the spirit
of justice and humanity which Mr. Jefferson
cherished towards our Indian allies. He was,
through his whole life, the firm unshrink-
ing advocate of their rights, a patron of all
their plans for moral improvement and ele-
vation. . . .

I irust, sir, that this brief exposition of
our palicy, in relation to Indian affairs, estab-
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lishes, beyond all controversy, the obligation
of the United States to protect these tribes in
the exercise and enjoyment of their civil and
political rights. Sir, the question has ceased to
be—What are our duties? An inquiry much
more embarrassing is forced upon us: How
shall we most plausibly, and with the least
possible violence, break our faith? Sir, we
repel the inquiry—we reject such an issue-~
and point the guardians of public honor to
the broad, plain . . . [path] of faithful perfor-
mance, and to which they are equally urged
by duty and by interest. . ..

[Register of Debates in Congress, 6:311-16.]

Indian Removal Act

May 28,1830

After bitter debare in Comgress and in

the public press, Congress passed an act

authorizing the president to exchange lands in the West for those held by Indian
tribes in any state or tervitory and appropriated $500,000 for the purpose. This act

enabled President Fackson to proceed with
treaties with the southern tribes.

An Aet to provide for an exchange of lands
with the Indians residing in any of the states or
territories, and for their removal west of the river
Mississippi.,

Be it enacted . . ., 'That it shall and may be
lawful for the President of the United States
to cause so much of any territory belonging
to the United States, west of the river Missis-
sippi, not included in any state or organized
territory, and to which the Indian title has
been extinguished, as he may judge neces-
sary, to be divided into a suitable number of
districts, for the reception of such tribes or
nadons of Indians as may choose to exchange
the lands where they now reside, and remove
there; and to cause each of said disericts to be
so described by natural or artifictal marks, as
to be easily distinguished from every other.

Sec. 2. And be it further emacted, That it
shall and may be lawful for the President to
exchange any or all of such districts, so to
be laid off and described, with any tribe or
nation of Indians now residing within the
limits of any of the states or territories, and
with which the United States have existing
treades, for the whole or any part or portion

of the territory claimed and occupied by such’

tribe or nation, within the bounds of any one

the removal policy and to negotiate remroval

or more of the states or territories, where the
land claimed and occupied by the Indians, is
owned by the United States, or the United
States are bound to the state within which it
lies to extinguish the Indian claim thereto.

Sec. 3. And be it further enacted, Thatin the
making of any such exchange or exchanges,
it shall and may be lawful for the President
solemnly to assure the tribe or nation with
which the exchange is made, that the United
States will forever secure and guaranty to
them, and their heirs or successors, the coun-
try so exchanged with them; and if they prefer
it, that the United States will cause a patent
or grant to be made and executed to them
for the same: Provided afways, That such lands
shall revert to the United States, if the Indians
become extinct, or abandon the same.

Sec. 4. And be it further enacted, That
if, upon any of the lands now oeccupied by
the Indians, and to be exchanged for, there
should be such improvements as add value
to the land claimed by any individnal or
individuals of such tribes or nations, it shall
and may be lawful for the President to cause
such value to be ascertained by appraisement
or otherwise, and to cause such ascertained
value to be paid to the person or persons
rightfully claiming such improvements. And
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upon the payment of such valuation, the
improvements so valued and paid for, shall
pass to the United States, and possession shall
not afterwards be permitted to any of the
same tribe.

Sec. 5. And be it further enacted, That
upon the making of any such exchange as is
contemplated by this act, it shall and may be
lawful for the President to cause sach aid and
assistance to be furnished to the emigrants as
may be necessary and proper to enable them
to remove to, and settle in, the country for
which they may have exchanged; and also, to
give them such aid and assistance as may be
necessary for their support and subsistence
for the first year after their removal.

Sec. 6. And be it further enacted, That it
shall and may be lawful for the President to
cause such tribe or nation to be protected, at
their new residence, against all interruption
or disturbance from any other tribe or nation
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of Indians, or from any other person or
persons whatever.

Skc. 7. And be it further enacted, That it
shail and may be lawful for the President
to have the same superintendence and care
over any trbe or nation in the country to
which they may remove, as contemplated by
this act, that he is now anthorized to have
over them at their present places of residence:
Provided, That nothing in this act contained
shall be construed as authorizing or directing
the violaton of any existing treaty between
the United States and any of the Indian tribes.

Sec. 8. And be it further enacted, That for
the purpose of giving effect to the provisions
of this act, the sum of five hundred thousand
dollars is hereby appropriated, to be paid out
of any money in the treasury, not otherwise
appropriated.

[U.S. Statutes at Large, 4:411-12.]

"Treaty with the Choctaw Indians

September 27, 1830

The first of the removal treaties signed with the southern Indians after passage of
the Removal Act of 1830 was that with the Choctaws at Dancing Rabbit Creek. It
provided for an exchange of lands, guaranteed protection for the Indians, and specified

anmusties and other payments or services.

A treary of perpetual friendship, cession and
limits, entered into by Fobn H. Eaton and Fobn
Coffee, for and in behalf of the Government of the
United States, and the Mingoes, Chiefs, Captains
and Warriors of the Choctaw Nation, begun and
beld at Dancing Rabbir Creek, on the fifteenth
of September; in the year eighteen bundred and
thirty.

Axricee L. Perpetnal peace and friendship
is pledged and agreed upon by and between
the United States and the Mingoes, Chiefs,
and Warriors of the Choctaw Nation of Red
People; and that this may be considered the
Treaty existing between the partes all other
Treaties heretofore existing and inconsistent
with the provisions of this are hereby de-
clared null and void.

ArTicLe II. the United States under a
grant specially to be made by the President
of the U.S. shall cause to be conveyed to the
Choctaw Nadon a tract of country west of
the Mississippi River, in fee simple to them
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and their descendants, to inure to them while
they shall exist as a nation and live on it, be-
ginning near Fort Smith where the Arkansas
boundary crosses the Arkansas River, run-
ning thence to the source of the Canadian
fork; ifin the limits of the United States, or to
those limits; thence due south to Red River,
and down Red River to the west boundary of
the Territory of Arkansas; thenee north along
that line to the beginning. The boundary of
the same to be agreeably to the Treaty made
and concluded at Washington City in the year
1825. The grant to be executed so soon as the
present Treaty shall be raified.

Articre [IL In consideradon of the pro-
visions contained in the several articles of
this Treaty, the Choctaw nation of Indians
consentand hereby cede to the United States,
the entire country they own and possess, east
of the Mississippi River; and they agree to
mave beyond the Mississippi River, early as
practicable, and will so arrange their removal,
that as many as possible of their people not



a broad sword as an outfit, and for four years
commencing with the first of their removal,
shall each receive fifty dollars a year, for the
trouble of keeping their people at order in
settling; and whenever they shall be in mil-
itary service by authority of the U.S. shall
receive the pay of a captain.

ArticLe XVL In wagons; and with steam
boats as may be found necessary—the U.S.
agree to remove the Indians to their new
homes at their expense and under the care
of discreet and careful persons, who will be
kind and brotherly to them. They agree to
furnish them with ample corn and beef, or
pork for themselves and families for twelve
months after reaching their new homes.

Itis agreed further that the U.S. will take
all their cattle, at the valuation of some dis-
creet person to be appointed by the Presi-
dent, and the same shall be paid for in money
after their arrival at their new homes; or
other cartle such as may be desired shall be
furnished them, notice being given through
their Agent of their wishes upon this subject
before their removal that time to supply the
demand may be afforded.

ArTicLe XVII. The several annuities and
sums secured under former Treaties to the
Choctaw nation and people shall continue as
though this Treaty had never been made.

And it is further agreed that the U.S. in
addition will pay the sum of twenty thousand
dollars for twenty years, commencing after
their removal to the west, of which, in the first
year after their removal, ten thousand dollars
shall be divided and arranged to such as may
not receive reservations under this Treaty.

ArticLe XV The U.S. shall cause the
lands hereby ceded to be surveyed; and sur-
veyors may enter the Choctaw Country for
that purpose, conducting themselves prop-
etly and disturbing or interrupting none of
the Choctaw people. But no person is to be
permitted to settle within the nation, or the
lands to be sold before the Choctaws shall
remove. And for the payment of the several
amounts secured in this Treaty, the lands
hereby ceded are to remain a fund pledged
to that purpose, undl the debt shall be pro-
vided for and arranged. And further it is
agreed, that in the construction of this Treaty
wherever well founded doubt shall arise, it
shall be construed most favorably towards the

Choctaws.

Arricie XIX. The following reservations
of land are hereby admitted. To Colonel
David Fulsom four sections of which two
shall include his present improvement, and
two may be located elsewhere, on unoccu-
pied, unimproved land.

To L. Garland, Colonel Robert Cole, Tup-
panahomer, John Pytchlynn, Charles Juzan,
Johokebetubbe, Eaychahobia, Ofehoma, two
sections, each to include their improvements,
and to be bounded by sectional Lines, and the
same may be disposed of and sold with the
consent of the President. And that others not
provided for, may be provided for, there shall
be reserved as follows:

First. One section to each head of a family
not exceeding Forty in number, who during
the present year, may have had in actual
cultivadon, with a dwelling house thereon
fifty acres or more. Secondly, three quarter
sections after the manner aforesaid to each
head of a family not exceeding four hundred
and sixty, as shall have cultivated thirty acres
and less than fifty, to be bounded by quarter
section lines of survey, and to be contiguous
and adjoining.

Third; One half secton as aforesaid to
those who shall have cultivated from twenty
to thirty acres the number not to exceed
four hundred. Fourth; a quarter section as
aforesaid to such as shall have cultivated from
twelve to twenty acres, the number not to
exceed three hundred and fifty, and one half
that quantity to such as shall have cultivated
from two to twelve acres, the number also not
to exceed three hundred and fifty persons.
Each of said class of cases shall be subject
to the limitations contained in the first class,
and shall be so located as to include that
part of the improvement which contains the
dwelling house. If a greater number shall be
found to be entitled to reservations under the
several classes of this article, than is stipulated
for under the limitation prescribed, then and
in that case the Chiefs separately or together
shall determine the persons who shall be
excluded in the respective districts.

Tifth; Any Caprain the number not ex-
ceeding ninety person, who under the pro-
visions of this article shall receive less than a
section, he shall be entitled, to an additional
quantity of half a section adjoining to his
other reservation. The several reservations
secured under this article, may be sold with
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the consent of the President of the U.S. but
should any prefer it, or omit to take a reser-
vation for the quantity he may be entitled
to, the U.S. will on his removing pay fifty
cents an acre, after reaching their new homes,
provided that before the first of January next
they shall adduce to the Agent, or some other
authorized person to be appointed, proof of
his claim and the quantty of it. Sixth; like-
wise children of the Choctaw Nation resid-
ing in the Nation, who have neither father
nor mother a list of which, with satisfactory
proof of Parentage and orphanage being filed
with Agent in six months to be forwarded to
the War Department, shall be entitled to a
quarter section of Land, to be located under
the direction of the President, and with his
consent the same may be sold and the pro-
ceeds applied to some beneficial purpose for
the benefit of said orphans.

" ArTicLe XX. The U.S. agree and stipulate
as follows, that for the benefit and advantage
of the Choctaw people, and to improve their
condition, there shall be educated under the
direction of the President and at the expense
of the U.S. forty Choctaw youths for twenty
years. This number shall be kept at school,
and as they finish their education others, to
supply their places shall be received for the
period stated. The U.S. agree also to erect
a Council House for the Naton at some
convenient central point, after their people
shall be settled; and 2 House for each Chief,
also a Church for each of the three Districts,
to be used also as schoaol houses, undl the
Nation may conclude to build others; and for
these purposes ten thousand dollars shall be
appropriated; also fifty thousand dollars (viz.)
wenty-five hundred dollars annually shall be

given for the support of three teachers of
schools for twenty years. Likewise there shall
be furnished to the Nation, three Blacksmiths
one for each district for sixteen years, and
a qualified Mill Wright for five years; Also
there shall be furnished the following articles,
twenty-one hundred blankets, to each war-
rior who emigrates arifle, moulds, wipers and
ammunition. One thousand axes, ploughs,
hoes, wheels and cards each; and four hun-
dred looms. There shall also be farnished,
one ton of iron and two hundred weight of
steel annually to each District for sixteen
years.

ArTicLE XXT. A few Choctaw Warriors
yet survive who marched and fought in the
army with General Wayne, the whole num-
ber stated not to exceed twenty.

These it is agreed shall hereafter, while
they live, receive twenty-five dollars a year,
a list of them to be early as practicable, and
within six months, made out, and presented
to the Agent, to be forwarded to the War
Department.

ArticLe XXTI. The Chiefs of the Choc-
taws have suggested that their people are ina
state of rapid advancement in education and
refinement, and have expressed a solicitude
that they might have the privilege of a Del-
egate on the floor of the House of Repre-
sentatives extended to them. The Commis-
sioners do not feel that they can under a
treaty stipulation accede to the request, but
at their desire, present it in the Treaty, that
Congress may consider of, and decide the
application. . . .

[Charles J. Kappler, ed., Indian Affairs:
Laws and Treaties, 2:310-15)

44.  Cherokee Nation v. Georgia
1831

When Georgia extended ber lows over the Cherokee lands, the Indians brought sust
against the state. The Supreme Court refused ro accept jurisdiction because it declared
that the Cherokee Nation was not a “foreign nation” in the sense intended by the
Constitution. Fobn Marshall, who delivered the opinion, described the Indian tribes

as “demestic dependent nations.”

.. .. Mr. Chief Justice Marsuaarr deliv-
ered the opinion of the Court.
This bill is brought by the Cherokee

nation, praying an injunction to restrain the
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state of Georgia from the execution of certzin
laws of that state, which, as is alleged, go
directly to annihilate the Cherokees as a

polidcal society, and to seize, for the use of
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Georgia, the lands of the nation which have
been assured to them by the United States
in solemn treaties repeatedly made and still
in force.

If Courts were permitted to indulge their
sympathies, a case berter calculated to excite
them can scarcely be imagined. A people once
numerous, powerful, and truly independent,
found by our ancestors in the quiet and un-
controlled possession of an ample domain,
gradually sinking beneath our superior pol-
icy, our arts and our arms, have yielded their
lands by successive treaties, each of which
contains a solemn guarantee of the residue,
until they retain no more of their formerly
extensive territory than is deemed necessary
to their comfortable subsistence. To preserve
this remnant, the present application is made.

Before we can look into the merits of the
case, a preliminary inquiry presents itself.
Has this Court jurisdiction of the cause?

The third article of the constitution de-
scribes the extent of the judicial power. The
second section closes an enumeration of the
cases to which itis extended, with “controver-
sies” “between a state or the citizens thereof,
and foreign states, citizens, or subjects.” A
subsequent clause of the same section gives
the Supreme Court original jurisdiction in
all cases in which a state shall be a party. The
party defendant may then unquestionably be
sued in this Court. May the plaintff sue in
it? Ts the Cherckee nation 2 foreign state in
the sense in which that term is used in the
constitution?

The counsel for the plaintiffs have main-
tained the affirmative of this proposition with
great earnestriess and ability. So much of the
argument as was intended to prove the char-
acter of the Cherokees as a state, as a distinct
political society, separated from others, capa-
ble of managing its own affairs and governing
itself, has, in the opinion of a majority of

the judges, been completely successful. They
have been uniformly treated as a state from
the settlement of our country. The numer-
ous treaties made with them by the United
States recognise them as a people capable of
maintaining the relations of peace and war, of
being responsible in their political character
for any violation of their engagements, or
for any aggression committed on the citizens
of the United States by any individual of
their community. Laws have been enacted in

the spirit of these treaties. The acts of our
government plainly recognise the Cherokee
nation as a state, and the Courts are bound
by those acts.

A question of much more difficulty re-
mains. Do the Cherokees constitute a foreign
state in the sense of the constitution?

The counsel have shown conclusively that
they are not a state of the union, and have
insisted that individually they are aliens, not
owing allegiance to the United States. An
aggregate of aliens composing a state must,
they say, be a foreign state. Each individual
being foreign, the whole must be foreign.

This argument is imposing, but we must
examine it more closely before we yield to
it. The condition of the Indians in relation
to the United States is perhaps unlike that
of any other two people in exstence. In
the general, nations not owing a common
allegiance are foreign to each other. The
term foreign nation is, with strict propriety,
applicable by either to the other. But the
relation of the Indians to the United States is
marked by peculiar and cardinal distinction
which exist no where else. :

"The Indian territory is admitted to com-
pose a part of the United States. In all our
maps, geographical treaties, histories, and
laws, itis so considered. In all our intercourse
with foreign nations, in our commercial reg-
ulations, in any attempt at intercourse be-

tween Indians and foreign natons, they are
considered as within the jurisdictional lim-
its of the United States, subject to many of
those restraints which are imposed upon our
own citizens. They acknowledge themselves
in their treaties to be under the protection
of the United States; they admit that the
United States shall have the sole and exclu-
sive right of regulating the trade with them,
and managing all their affairs as they think
proper; and the Cherokees in particular were
allowed by the treaty of Hopewell, which
preceded the constitution, “to send a deputy
of their choice, whenever they think fit, to
Congress.” Treaties were made with some
tribes by the state of New York, under a then
unsettled construction of the confederation,
by which they ceded all their lands to that
state, taking back a limited grant to them-
selves, in which they admit their dependence.

Though the Indians are acknowledged

to have an unquestionable, and, heretofore,
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unquestioned right to the lands they occupy,
untl that right shall be extinguished by a vol-
untary cession to our government; yet it may
well be doubted whether these tribes which
reside within the acknowledged boundaries
of the Unired States can, with strict accuracy,
be denominated foreign nations. They may,
more correctly, perhaps, be denominated do-
mestic dependent nadons. They occupy a ter-
ritory to which we assert a ttle independent
of their will, which must take effect in point
of possession when their right of possession
ceases. Meanwhile they are in a state of pupil-
age. Their relation to the United States re-
sembles that of a ward of his guardian.

" They look to our government for protec-
tion; rely upon its kindness and its power;
appeal to it for relief to their wants; and ad-
dress the president as their great father. They
and their country are considered by foreign
nations, as well as by ourselves, as being so
completely under the sovereignty and do-
minien of the United States, that any attempt
to-acquire their lands, or to form a political
connexion with them, would be considered
by all as an invasion of our territory, and an
act of hosdlity.

These considerations go far to support the
opinion, that the framers of our constitution
had not the Indian tribes in view, when
they opened the Courts of the wnion to
controversies between a state or the citizens
thereof, and foreign states.

In considering this subject, the habits and
usages of the Indians, in their intercourse
with their white neighbours, ought not to be
entirely disregarded. At the time the consti-
tution was framed, the idea of appealing to
an American Court of justice for an assertion
of right or a redress of wrong, had perhaps
never entered the mind of an Indian or of his
tribe. Their appeal was to the tomahawk, or
to the government. This was well understood
by the statesmen who framed the constitu-
tion of the United States, and might fur-
nish some reason for omitting to enumerate
them among the parties who might sue in
the Courts of the union. Be this as it may, the
peculiar reladons between the United States
and the Indians occupying our territory are
such, that we should feel much difficulty in
considering them as designated by the term
foreign state, were there no other part of the
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constitution which might shed light on the
meaning of these words. But we think that
in construing them, considerable aid is fur-
nished by that clause in the eighth section of
the third article, which empowers Congress
to “regulate commerce with foreign nations,
and among the several states, and with the
Indian tribes.”
~ Inthis clause they are as clearly contradis-
dnguished by a name appropriate to them-
selves, from foreign nations, as from the sev-
eral states composing the union. They are
designated by a distinct appellation; and as
this appellation can be applied to neither of
the others, neither can the appellation dis-
tinguishing either of the others be in fair
construction applied to them. The objects,
to which the power of regulating commerce
might be directed, are divided into three
distinct classes—foreign nations, the several
states, and Indian aibes. When forming this
article, the convention considered them as
entrely distinct. We cannot assume that the
distinction was lost in framing a subsequent
article, unless there be something in its lan-
guage to authorize the assumption. . . .
~ Had the Indian tribes been foreign na-
tions, in the view of the convention, this ex-
clusive power of regulating intercourse with
them might have been, and most probably
would have been, specifically given in lan-
guage indicating that idea, not in language
contradistinguishing them from foreign na-
tions. Congress might have been empowered
“to regulate commerce with foreign nations,
including the Indian tribes, and among the
several States.” .

The Court has bestowed its best attention
on this question, and, after mature delibera-
tion, the majority is of opinion that an Indian
tribe or nation within the United States is not
aforeign state in the sense of the constitution,
and cannot maintain an action in the Courts
of the United States.. ..

If it be true that the Cherokee nation
have rights, this is not the tribunal in which
those rights are to be asserted. If it be true
that wrongs have been inflicted, and that sdll
greater are to be apprehended, this is not the
tribunal which can redress the past or prevent
the future.

The motion for an injunction is denied. . ...

[5 Peters, 15-20.]



45,

Worcester v. Georgia

1832
Samuel A. Worcester, a missionary among the Cherokees, was imprisoned because

be refused to obey a Georgin law forbidding whites to reside in the Cherokee country
without taking an oath of allegiance to the state and obtaining a permit. The Supreme
Court decided in faver of Worcester, maintaining that the Cherokees were 4 nation

Jree from the jurisdiction of the state.

....Mr. Chief Justice Marsuarr deliv-
ered the opinion of the Court.

This cause, in every point of view in which
it can be placed, is of the deepest interest.

The defendant is a state, a member of
the Union, which has exercised the powers
of government over a people who deny its
jurisdiction, and are under the protection of
the United States. -

The plaintff is a citizen of the state of
Vermont, condemned to hard labour for four
years in the penitendary of Georgis; under
colour of an act which he alleges to be
repugnant to the Constitution, laws, and
treaties of the United States.

The legislative power of a state, the con-
wolling power of the Constitution and laws of
the United States, the rights, if they have any,
the political existence of 2 ance numerous
and powerful people, the personal liberty of
a citizen, are all involved in the subject now
to be considered. . . .

The Indian nations had always been
considered as distinct, independent political
communities, retaining their original natu-
ral rights, as the undisputed possessors of
the soil, from time immemorial, with the
single exception of that imposed by irre-
sistible power, which excluded them from
intercourse with any other European poten-
tate than the first discoverer of the coast of
the partcular region claimed; and this was a
restriction which those European potentates
imposed on themselves, as well as on the
Indians. The very term “nation,” so generally
applied to them, means “a people distinct
from others.” The Constitution, by declar-
ing treates already made, as well as those
to be made, to be the supreme law of the
land, has adopted and sanctioned the pre-
vious treaties with the Indian natons, and
consequently admits their rank among those
powers who are capable of making treaties.
The words “treaty” and “nation” are words

of our own language, selected in our diplo-
matic and legislative proceedings, by our-
selves, having each a definite and well un-
derstood meaning. We have applied them to
Indians, as we have applied them to the other
nations of the earth. They are applied to all
in the same sense.

Georgia, herself, has furnished conclusive
evidence that her former opinions on this
subject concurred with those entertained by
her sister states, and by the government of the
United States. Various acts of her legislature
have been cited in the argument, including
the contract of cession made in the year
1802, all tending to prove her acquiescence
in the universal conviction that the Indian
natons possessed a full right to the lands
they occupied, until that right should be ex-
tinguished by the United States, with their
consent: that their territory was separated
from that of any state within whose char-
tered limits they might reside, by a bound-
ary line, established by treaties: that, within
their boundary, they possessed rights with
which no state could interfere; and that
the whole power of regulatng the inter-
course with them was vested in the United
States. A review of these acts, on the part
of Georgia, would occupy too much time,
and is the less necessary, because they have
been accurately detailed in the argument
at the bar. Her new series of laws, mani-
festing her abandonment of these opinions,
appears to have commenced in December,
1828,

In opposition to this original right, pos-
sessed by the undisputed occupants of every
country; to this recognition of that right,
which is evidenced by our history, in every
change through which we have passed; is
placed the charters granted by the monarch
of a distant and distinct region, parceiling
out a territory in possession of others whom
he could not remove and did not attempt to
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remove, and the cession made of his claims
by the treaty of peace.

‘The actual state of things at the dme, and
all history since, explain these charters; and
the King of Great Britain, at the treaty of
peace, could cede only what belonged to his
crown. These newly asserted titles can derive
no aid from the articles so often repeated in
Indian treaties; extending to them, first, the
protection of Great Britain, and afterwards
that of the United States. These articles are
associated with others, recognising their ti-
te to self-government. The very fact of re-
peated treaties with them recognises it; and
the settled doctrine of the law of nations is,
that a weaker power does not surrender its
independence—its right to self-government,
by associating with a stronger, and taking its
protection. A weak state, in order to provide
for its safety, may place itself under.the pro-
tection of one more powerful, without strip-
ping itself of the right of government, and
ceasing to be a state. Examples of this kind
are not wanting in Furope. “Tributary and
feudatory states,” says Vattel, “do not thereby
cease to be sovereign and independent states,
solong as self-government and sovereign and
independent authority are left in the adminis-
tration of the state.” At the present day, more
than one state may be considered as holding
its right of self-government under the guar-
antee and protection of one or more aflies.

. The Cherokee nation, then, is a distinct
community, occupying its own territory, with
boundaries accurately described, in which the
laws of Georgia can have no force, and which
the citizens of Georgia have no right to enter,
but with the assent of the Cherokees them-
selves, or in conformity with treaties, and
with the acts of Congress. The whole inter-
course between the United States and this na-
tion, is, by our Constitution and laws, vested
in the government of the United States.

The act of the state of Georgia, under
which the plaintiff in error was prosecuted,
is consequently void, and the judgment a
nullity. Can this Court revise and reverse it?

If the objection to the system of legis-
lation, lately adopted by the legislature of
Georgia, in relation to the Cherokee nation,
was confined to its extra-territorial opera-
tion, the objection, though complete, so far as
respected mere right, would give this Court
no power over the subject. But it goes much

further. If the review which has been taken be
correct, and we think it is, the acts of Georgia
are repugnant to the Constitution, laws, and
treaties of the United States. '

They interfere forcibly with the refa-
tions established between the United States
and the Cherokee nation, the regulation of
which, according to the setrled principles of
our Constitution, are committed exclusively
to the government of the Union.

They are in direct hostility with treaties,
repeated in a succession of years, which marlk
out the boundary thatseparates the Cherokee
country from Georgia; guaranty to them all
the land within their boundary; solemnly
pledge the faith of the United States to
restrain their citizens from trespassing on it;
and recognise the pre-existing power of the
nation to govern itself.

They are in equal hostility with the acts of
Congress for regulating this intercourse, and
giving effect to the treaties.

The forcible seizure and abduetion of the
plaintiff in error, who was residing in the
nation with its permission, and by authority
of the President of the United States, is also a
violation of the acts which authorize the chief
magistrate to exercise this authority.

Will these powerful considerations avail
the plaintiff in error? We think they will. He
was seized, and forcibly carried away, while
under guardianship of treaties guarantying
the country in which he resided, and rak-
ing it under the protection of the United
States, e was seized while performing, un-
der the sanction of the chief magistrate of the
Union, those duties which the humane policy
adopted by Congress had recommended. He
was apprehended, tried, and condemned, un-
der colour of a law which has been shown to
be repugnant to the Constitution, laws, and
treaties of the United States. Had a judg-
ment, liable to the same objections, been
rendered for property, none would question
the jurisdiction of this Court. Tt cannet be
less clear when the judgment affects personal
liberty, and inflicts disgraceful punishment, if
punishment could disgrace when inflicted on
innocence. The plaintiff in error is not less
interested in the operation of this unconsti-
tutional faw than if it affected his property.
He is not less entitled to the protection of
the Constitution, laws, and treaties of his
country. . . .



It is the opinion of this Court that the
judgment of the Superior Court for the
county of Gwinnett, in the state of Georgia,
condemning Samuel A. Worcester to hard
labour in the penitentiary of the state of
Georgia, for four years, was pronounced by

that Court under colour of a law which is
void, as being repugnant to the Constitu-
tion, treaties, and laws of the United States,
and ought, therefore, to be reversed and an-
nulled. . ..

(6 Peters, 534-36, 558-63.]

46. Authorization ofa Commissioner of Indian Affairs
July9,1832

In 1832 Congress at last provided for an official specifically charged with the direction
and management of Indian affairs. The commissioner succeeded the bead of the
Indian Office that bad been established by the secretary of war in 1824. The same
act absolutely probibited the introduction of ardent spirits into the Indian country.

An Aa 1o provide for the appointment of 4
commissioner af Indian Affairs, and for other

purposes.

Beitenacted . . .| 'That the President shall
appoint, by and with the advice and consent
of the Senate, a commissioner of Indian
affairs, who shall, under the directon of
the Secretary of War, and agreeably to such
regulations as the President may, from time
to time, prescribe, have the direction and
management of all Indian affairs, and of afl
matters arising out of Indian relations, and
shall receive a salary of three thousand dollars
per annamn,

Sec. 2. And be it further enacted, That the
Secretary of War shall arrange or appoint to
the said office the number of clerks necessary
therefor, so as not to increase the number
now employed; and such sum as is necessary
to pay the salary of said commissioner for
the year one thousand eight hundred and
thirty-two, shall be, and the same hereby

is, appropriated out of any money in the
treasury.

Sec, 3. And be it further enacted, That
all accounts and vouchers for claims and
disbursements connected with Indian affairs,
shall be transmitted to the said commissicner
for-administrative examination, and by him
passed to the proper accounting officer of
the Treasury Department for settlement; and
all letrers and packages to and from the said
commissioner, touching the business of his
office, shall be free of postage.

SEc. 4. And be it further enacted, That no
ardent spirits shall be hereafter introduced,
under any pretence, into the Indian country.

Sec. 5. And be it further enacted, Thar the
Secretary of War shall, under the direction
of the President, cause to be discontinued
the services of such agents, sub-agents, in-
terpreters, and mechanics, as may, from time
to time, become unnecessary, in consequence
of the emigradon of the Indians, or other
causes.

[U.S. Statutes at Large, 4:564.]

47.  Indian Commissioner Herring on the Indian Race
Extract from the Annual Report of the Commissioner of Indian Affairs.
November 22,1832

The first man to bold the office of commissioner of Indian affuirs authorized by
Congress in 1832 was Elbert Herving. In bis first report to the secretary of war be
urged that the Indians be brought within the social system of the whites, especially in

regard to private ownership of property.

.. - Some of the Indian tribes have pro-
ceeded to hostile acts, in the course of the
year past, against each other, and conflicts
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have ensued, in which blood has been spilt
in defiance of the obligation imposed by
the guarantee of the United States, for the

preservation of peace and wranquillity among
them. The instigators of such unwarrantable
proceedings, as well as the chiefactors in eve-
ry instance of ascertained outrage, are jusdy
considered responsible to the Government
for the transgression, and are invariably re-
quired to be given up to its authority to an-
swer for the offerces.

It is difficult to restrain such aggressions,
growing out of ancient feuds, prompted by
an unchecked spirit of rapine, and a thirst for
warlike distinction, and, particularly, when
probable impunity furnishes an additonal
incentive. "To prevent outrage is, however,
far better than to punish the offenders; nor
should the expense attendant on the remedy
to be found in the employment of a suffi-
cient body of mounted rangers preclude its
exercise. A display of military force, and the
certainty of speedy punishment, can alone
prevent a ready resort to rapine and blood-
shed on the part of those who recognize no
restraint on plunder, no bounds to the grati-
fication of revenge.

On the whole, it may be matter of serious
doubt whether, even with the fostering care
and assured protection of the United States,
the preservation and perpetuity of the Indian
race are at all attainable, under the form of
government and rude civil regulations sub-
sisting among them. These were perhaps well
enough suited to their conditon, when hunt-
ing was their only employment, and war gave
birth to their strongest excitemnents. The un-
restrained authotity of their chiefs, and the
irresponsible exercise of power, are of the

simplest elements of despotic rule; while the
absence of the mensm and ruwm in the general
community of possessions, which is the grand
conservative principle of the social state, is a
perpetual operating cause of the vis inertize
of savage life. The stimulus of physical ex-
ertion and intellectual exercise, contained in
this powerful principle, of which the Indian
is almost entirely void, may not unjustly be
considered the parent of all improvements,
not merely in the arts, but in the profitable
directon of labor among civilized nations.
Among them it is the source of plenty; with
the Indians, the absence of it is the cause of
want, and consequently of decrease of num-
bers. Nor can proper notions of the social
systern be successfully inculeated, nor its ben-
efits be rightly appreciated, so as to overcome
the habits and prejudices incident to savage
birth, and consequent associations of maturer
years, except by the instituton of separate
and secure rights in the relations of prop-
erty and person, It is therefore suggested,
whether the formation of a code of laws on
this basis, to be submitted for their adoption,
together with certain modifications of the
existing political system among them, may
not be of very salutary effect, especially as
co-operating with the influences derivable
from the educadon of their youth, and the
introduction of the doctrines of the christian
religion; all centering in one grand object—
the substimtion of the social for the savage
state. . ..

[House Executive Document no. 2, 22d
Cong., 2d sess., serial 233, p. 163.]

48, ‘Trade and Intercourse Act
June 30,1834
The final codification of the trade and interconrse acts was passed by Congress in
1834. It offered no sharp break with the past but embodied, sometimes in modified
form, the principles that bad developed through the preceding decades. The House

Cammittee on Indian Affairs, which drew up the bill, relied beavily on a report
submitted in 1829 by Lewis Cass and William Clark,

An Act to regulate trade and intercourse with
the Indian tribes, and to preserve peace om the
fromtiers.

Be it enacted ..., That all that part of
the United States west of the Mississippi,
and not within the states of Missouri and

Louisiana, or the territory of Arkansas, and
also, that part of the United States east of
the Mississippi river, and not within any
state to which the Indian title has not been
extinguished, for the purposes of this act, be
taken and deemed to be the Indian country.
Sec. 2. And be it further enacted, That no



for the execution of the duties. And where
any of the tribes are, in the opinion of the
Secretary of War, competent to direct the
employment of their blacksmiths, mechanics,
teachers, farmers, or other persons engaged
for them, the direction of such persons may
be given to the proper authority of the tribe.

Sec. 10. [Compensation, travel allow-
nces, etc.

* Skc. 11]. And be it further enacted, That
the payment of all annuities or other sums
stipulated by treaty to be made to any Indian
tribe, shall be made to the chiefs of such
aibe, or to such person as said tribe shall
appoint; or if any tribe shall appropriate their
annuities to the purpose of education, or to
any other specific use, then to such person or
persons as such tribe shall designated.

Sec. 12. And be it further enacted, That
it shall be lawful for the President of the
United States, at the request of any Indian
tribe to which any annuity shall be payable in
money, to cause the same to be paid in goods,
purchased as provided in the next section of
this act.

Sec. 13. And be it further enacted, That all
merchandise required by any Indian treaty
for the Indians, payable after making of such
treaty, shall be purchased under the direction

-of the Secretary of War, upon proposals to be
received, to be based on notices previously
1o be given; and all merchandise required
at the making of any Indian treaty shall be
purchased under the order of the commis-
sioners, by such person as they shall appoint,
or by such person as shall be designated by

the President for that purpose. And all other
purchases on account of the Indians, and all
payments to them of money or goods,‘shall
be made by such person as the President
shall designate for that purpose. And the su-
perintendent, agent, or sub-agent, together
with such military officer as the Pregldent
may direct, shall be present, and certify to
the delivery of all goods and money required
to be paid or delivered to the Indians. And
the duties required by any section of this

act, of military officers, shall be performed
without any other compensation than their
ctual travelling expenses. . . .

’ Sec, 14. Aﬂg b:gf further enacted, That no
person employed in the Indian department
shall have any interest or concern in any
trade with the Indians, except for, and on -
account of, the United States; and any person
offending herein, shall forfeit the sum of
five thousand dollars, and upon satisfactory
information of such offence being laid before
the President of the United States, it shall
become his duty to remove such person from
the office or situation he may hold.

Skc. 15. And be it further enacted, That
the President shall be, and he is hereby, au-
thorized to cause any of the friendly Indi-
ans west of the Mississippi river, and north
of the boundary of the Western territory;
and the region upon Lake Superior and the
head of the Mississippi, to be furnished with
useful domestic animals and implements of
husbandry, and with goods, as he shall think
proper: Provided, That the whole amount of
such presents shall not exceed the sum of five
thousand dollars,

Suc. 16. And be it further enacted, That the
President be, and he is hereby, authorized to
cause such rations as he shall judge proper,
and as can be spared from the army provisions
without injury to the service, to bf: issued,
under such regulations as he shall think fit to
establish, to Indians who may visit the mili-
tary posts or agencies of the United States on
the frontiers, or in their respective nations,
and a special account of these issues shall be

t and rendered. -
kepSEc. 17. And be it further emacted, That
the President of the United States ghall be,
and he is hereby, authorized to prescribe such
rules and regulations as he may think fit, for
carrying into effect the various provisions of
this act, and of any other act relating to Indian
affairs, and for the settlement of the accounts
of the Indian departmen. . . .

LU.S. Statutes ar Large, 4:735-38.]

50.  PresidentJackson on Indian Removal
December 7, 1835

7 ; dian removal. In bis annual
President Andrew Fackson beld firm in firvor of Ind
mef:ag to C’ongre:?in December 1835 be remewed bis arguments for the removal

policy.

ey

- «+..The plan of removing the aborigi-
nal people who yet remain within the settled
portions of the United States 1o the country
west of the Mississippi River approaches irs
consummation. [t wag adopted on the most
mature consideration of the condition of this
race, and ought to he persisted in til the
object is accomplished, and prosecuted with
as much vigor as a just regard to their cir-
cumstances will permit, and as fast as their
consentcan be obtained, All preceding exper-
iments for the improvement of the Indians
have failed. It seems now to be an established
fact that they can not live in contact with
a civilized community and prosper. Ages of
fruitless endeavors have at length brought
us to a knowledge of this principle of inter-
communication with them. The past we can
not recall, but the furnre we can provide for.
Independently of the {reaty stipulations into
which we have entered with the various tribes
for the usufructuary rights they have ceded to
us, 00 one can doubt the moral duty of the
Government of the United States to protect
and if possible to preserve and perpetuate
the scattered remnants of this race which are
left within our borders. In the discharge of
this duty an extensive region in the West hag
been assigned for their Permanent residence.
Ithas been divided into districts and allotted
among them. Many have already removed
and others are Preparing to go, and with the
exception of two small bands living in Ohio
and Indiana, not exceeding 1,500 persons,
and of the Cherokees, al] the tribes on the
east side of the Mississippi, and extending
from Lake Michigan to Florida, have entered

Into engagements which wil] lead to their
transplantation.

The plan for their removal and reestab-
lishment is founded upon the knowledge we
have gained of their character and habits,
and has been dictated by a spirit of enlarged
liberaliry. A territory exceeding in extent thar
relinquished has been granted to each tribe.
Of its climate, fertility, and capacity to sup-
port an Indian populadon the representa-
tions are highly favorable. Ty these districts
the Indians are removed at the expense of the
United States, and with certain supplies of
clothing, arms, ammunition, and other in-
dispensable articles; they are also furnished
gratuitously with provisions for the period of
ayear after their arrival at their new homes,

—— |

In that time, from the nature of the country
and of the products rajsed by them, they can
subsist themselves by agricultura] labor, if
they choose to resort to that mode of life;
if they do not they are upon the skirts of
the great prairies, where countless herds of
buffalo roam, and a short time suffices to
adapt their own habits to the changes which
a change of the animals destined for their
food may require. Ample arrangements have
also been made for the support of schools; in
some instances council houses and churches
are to be erected, dwellings constructed for
the chiefs, and mills for common use. Funds
have been set apart for the maintenance of
the poor; the most necessary mechanical arrg
have been introduced, and blacksmiths, gun-
smiths, wheelwrights, millwrights, etc., are
supported among them. Stee] and iron, and
sometimes salt, are purchased for them, and
plows and other farming utensils, domestic
animals, looms, spinning wheels, cards, etc.,
are.presented to them. And besides these
beneficial arrangements, annuities are in alj
cases paid, amountng in some instances o
more than $30 for each individua] of the tribe,
and in all cases sufficiently grear, if Justly
divided and prudently expended, to enable
them, in addition to their own exertions, to
live comfortably. And as a stimulys for exer-
tion, it is now provided by law that “in 4]l
cases of the appointment of Interpreters or
other persons empioyed for the benefit of the
Indians a preference shall be Biven to persons
of Indian descent, if such can be found who
are properly qualified for the discharge of
€ duties.”

Such are the arrangements for the physi-
cal comfort and for the moral improvement
of the Indians. The Necessary measures for
their political advancement angd for their sep-
aration from our citizens have not been ne-
glected. The pledge of the United States has

“been given by Congress that the country des-

uned for the residence of this people shall be
forever “secured and guaranteed to them,”
A country west of Missouri and Arkansas
has been assigned to them, into which the
white settlernents are not to e pushed. No
political communities can be formed in thar
extensive region, except those which are es-
tablished by the Indians themselves or by the
United Seates for them and with their con-
currence. A barrier has thus been raised for



their protection against the encroachment of
our citizens, and guarding the Indians as far as
possible from those evils which have brought
them to their present condition. Summary
authority has been given by law to destroy all
ardent spirits found in their country, without
waiting the doubtful result and slow process
of a legal seizure. 1 consider the absolute
and unconditjonal interdiction of this article
among these people as the firstand great step
in their melioration. Halfway measures will
answer no purpose. These can not success-
fuily contend against the cupidity of the seller
and the overpowering appetite of the buyer.
And the destructive effects of the traffic are
marked in every page of the history of our
Indian intereourse.

Some general legislation seems necessary
for the regulation of the relations which wil
exist in this new state of things between the

Government and people of the United States
and these transplanted Indian tribes, and for
the establishment among the latter, and with
their own consent, of some principles of in-
tercommunication which their juxtaposition
will call for; that moral may be substituted
for physical force, the authority of a few and
simple laws for the tomahawk, and that an
end may be put to those bloody wars whose
prosecution seems to have made part of their
social system.

After the further details of this arrange-
ment are completed, with a very general su-
pervision over them, they ought to be left
to the progress of events. These, 1 indulge
the hope, will secure their prosperity and im.-
ptovement, and a large portion of the moral
debt we owe them will then be paid. . . .

[James D. Richardson, comp., Messages
and Papers of the Presidents, 3:171-73.]

51. Indian Commissioner Crawford on Indian Policy
Extractfrom the Annual Report of the Commissioner of Indian Affairs
November 25, 1838
Commissioner of Indian Affairs T. Hartley Crawford bad strong views on Indian
policy, which he expressed in his annual reports. In 1838 be wrote, among other

things, about manual labor schools, allotmient of Indian lands to individual Indians,
and confederation of the Indians in the West.

- .. The principal lever by which the In-
dians are to be lifted out of the mire of folly
and vice in which they are sunk is educa-
tion. The learning of the already civilized
and cultivated man is not what they want
now. It could not be advantageously ingrafted
on so rude a stock. In the present state of
their social existence, all they could be taught,
or would learn, is to read and write, with a
vety limited knowledge of figures. There are
exceptions, but in the general the remark is
true, and perhaps more is not desirable or
would be useful. As they advance, a more
liberal culture of their minds may be effected,
if happily they should yield to the influences
that, if not roughly thrust back, will certainly
follow in the wake of properly directed efforts
to improve their understanding. To attempt
too much at once is to insure failure. You
must lay the foundations broadly and deeply,
but gradually, if you would succeed. To teach
a savage man to read, while he continues a

savage in all else, is to throw seed on a rock.
In this particular there has been a general
error. If you would win an Indian from the
waywardness and idleness and vice of his life,
you must improve his morals, as well as his
mind, and that not merely by precept, but
by teaching him how to farm, how to work
in the mechanic arts, and how to labor prof-
itably; so that, by enabling him to find his
comfort in changed pursuits, he will fall into
those habits which are in keeping with the
useful application of such education as may
be given him. Thus too, only, it is conceived,
are men to be christianized; the beginning
is some education, social and moral lives,
the end may be the brightest hope: but this
allusion ought not, perhaps, to have been
made; upon it I certainly will not enlarge;
it is in better hands. Manual-labor schools
are what the Indian condition calls for. The
Missionary Society of the Methodist Episco-
pal Church has laid before the department

a plan, based upon the idea suggested, for
establishing a large central school for the
education of the Western Indians. Into their
scheme enter a farm, and shops for teaching
the different mechanic arts. Experience, they
say, has shown them, after much opportunity
for judging correctly, that separate schools
for the respective tribes, though productive
of much good, are not so useful as one com-
mon school for the benefit of all would be.
They assert truly that a knowledge of the

English language is necessary, and they think -

that it can be best acquired in an establish-
ment of the latter deseription. T would not
hazard a different opinion; and yet it may not
be improper to state that the funds which
have been set apart for education purposes
belong to the several tribes, without whose
consent the Government could not devote
them to a general school; and this the society
admits. There is no disposition to discourage
the efforts of those who choose to labor in
this work of benevolence. On the contrary,
there 1s, as there should be, an eagerness to
meet any advance which promises greater fa-
cilities for improving the mind and morals of
the Indian. Upon success in this department
hangs every hope. All that can be done to
encourage and cheer on those who have de-
vised this scheme of goodness and charity, I
think, should be done. But, whatever reform
may be deemed advisable in the direction and
economy of the separate schools, it appears to
me that if the proposed central school shall
be established, they should be kept up too.
‘They may, perhaps, be more numerous than
is necessary or advantageous; they may be
too expensively conducted, or more scholars
ought to be taught for the money expended,
or they may be badly located; but each, or
all, of these objections may be obviated, and
the schools improved. For such minor insti-
tutions, would not the central schoal be able
to furnish teachers? Could not the Govern-
ment, in consideration of any pecuniary aid
it might render, exact, as a condition, that a
certain number of young Indians of capacity
should yearly leave the central school quali-
fied to be instructors, who shall make com-
pensation for their own education by teach-
ing as long as might be thought a suitable
return? After such a plan had been in oper-
ation three or four years there would be an
annual supply. . . |

There is one measure that, in my judg-
ment, is of great importance; it has heretofore
attracted the attention of Congress, and I
hope will meet with favor. As any plan for
the government of the western tribes of In-
dians contemplates an interior police of their
own, in each comrmumnity, and that their own
laws shall prevail, as between themselves, for
which some of their treaties provide, this, as
it seems to me, indispensable step to their
advancement in civilization cannot be taken
without their own consent. Unless some sys-
temn is marked out by which there shall be
a separate allotment of land to each individ-
ual whom the scheme shall entitle to it, you
will look in vain for any general casting off
of savagism. Common property and civiliza-
Hon cannot co-exist. The few instances to be
found in the United States and other coun-
tries of small abstracted communities, who
draw their subsistence and whatever com-
forts they have from a common store, do
not militate against this position. Under a
show of equality, the mass work for two or
three rulers or directors, who enjoy what
they will, and distribute what they please.
‘The members never rise beyond a certain
point, (to which they had reached, generally,
before they joined the society,) and never will
while they remain where they are. But if they
should, these associations are so small and
confined as to place their possessions in the
class of individual estates. At the foundation
of the whole social system lies individuality
of property. It is, perhaps, nine times in ten
the stimulus that manhood first feels. Tr has
produced the energy, industry, and enterprise
that distinguish the civilized world, and con-
tributes more largely to the good morals of
men than those are willing to acknowledge
who have not looked somewhat closely at
their fellow-beings. With it comes all the
delights that the word home expresses; the
comforts that follow fixed settlements are in
its train, and to them belongs not only an
anxiety to do right that those gratifications
may not be forfeited, but industry that they
may be increased. Social intercourse and a
just appreciation of its pleasures result, when
you have civilized, and, for the most part,
moral men. This process, it strikes me, the
Indians must go through, before their habits
can be materially changed, and they may, af-
ter what many of them have seen and know,



government which have produf:ed an unsat-
isfactory and dangerous condition of things,
menacing the peace of the Indians and irri-
tating their white neighbors., should l?e re-
placed by a regularly organized Territorial
form of government, the territory thus con-
stituted to be admitted at some foture time
as a State into the Union on an equal footing

with other States, thereby securing all the
protection, sympathy, and guarantees of this
great and beneficent nation. The sooner this
sentiment becomes universal the better for
all concerned. . . .

[House Executive Document no. 1, 49th
Cong., 2d sess., serial 2467, pp. 81-82, 86-

88.]

104, General Allotment Act (Dawes Act)
February 8, 1887

! ] Hotted in severalty to
The demand of reformers that Indian reservations be a
indz'vidual Ifzdi{m s]z:zd that tribal relations be broken up was fulfilled by the JdDawc";
Act of 1887, The law guthorized the president of the United S tates to procee, w'ttd
allotrnent and declared Indians who received allotments to be citizens of the Unite,

States.

An act to provide for the allotment of lands in
severglty to Indians on the various reservations,
and 10 extend the provection of the laws of rf{e
United States and the Territories over the Indi-
ans, and for other purposes.

Be it emacted . . ., That in all cases where
any tribe or band of Indians has been, or sl}all
hereafter be, located upon any reservation
created for their use, either by treaty stip-

" ulation or by virtue of an act of Congress
or executive order setting apart the same for
their use, the President of the United States
be, and he hereby is, authorized, whenever
in his opinion any reservation or any part
thereof of such Indians is advantageous for
agricultural and grazing purposes, to cause
said reservation, or any part thereof, to be
surveyed, or resurveyed if necessary, and to
allot the [ands in said reservation in severalty
to any Indian located thereon in quantities as
follows:

To each head of a tamily, one-quarter of 3

section; ]

To each single person over eighteen years
of age, one-eighth of a section; .

"To each orphan childunder eighteen years
of age, one-eighth of a section; and _

To each other single person under eigh-
teen years now living, or who may be born
prior to the date of the order of the President
directing an allotment of the lands embraced
in any reservation, one-sixteenth of a section:
Provided, That in case there is not sufficient
land in any of said reservations to allot lands

to each individual of the classes ahove named
in quantdties as above provided, the lands
embraced in such reservation or reservations
shall be allotred to each individual of each of
said classes pro rata in accordan.ce with the
provisions of this act: And provided further,
That where the treaty ot act of Congress
setting apart such reservation provides for
the allotment of lands in severalty in quan-
tities in excess of those herein provided, the
President, in making allotments upon such
reservation, shall allot the lands to each ll'l(.il-
vidual Indian belonging thereon in quantity
as specified in such treaty or act: And provided
further, That when the lands allotted are only
valuable for grazing purposes, an additional
allotment of such grazing lands, in quant-
ties as above provided, shall be made to each
individual.

Skc. 2. Thatall allotments set apart under
the provisions of this act shall be selected by
the Indians, heads of families selectng for
their minor children, and the agents shall
select for each orphan child, and in such man-
ner as to embrace the improvements of .Lhe
Indians making the selection. Where the im-
provements of two or more Indians have been
made on the same legal subdivision of land,
unless they shall otherwise agree, a provi-
sional line may be run dividing Sald. lands be-
tween them, and the amount to wh:cb eachis
entitled shall be equalized in the assignment
of the remainder of the land to which theyare
entitled vnder this act: Provided, That if any
one entitled to an allotment shall fail to make

.

2 selection within four years after the Presi-
dent shall direct that allotments may be made
0 2 particular reservation, the Secretary of
the Interior may direct the agent of such tribe
or band, if such there be, and if there be no
agent, then a special agent appointed for that
purpose, to make 2 selection for such Indian,
which sclection shall be allotted as in cases
where selections are made by the Indians, and
patents shall issue in like manner.

Sec. 3. Thar the allotments provided for
i this act shall be made by special agents
appointed by the President for such purpose,
and the agents in charge of the respective
reservations on which the allorments are dj-
rected to be made, under such rules and reg-
ulgtions as the Secretary of the Interior may
from time to time prescribe, and shall be
certified by such agents to the Commissioner
of Indian Affairs, in duplicate, one copy to be
retained in the Indian Office and the other to
be transmitted to the Secretary of the Interior
for his action, and to be deposited in the
General Land Office.

Skc. 4. That where any Indian not residing
upon a reservation, or for whose tribe no
reservation has been provided by treaty, act
of Congress, or executive order, shall make
settlement upon any surveyed or unsurveyed
lands of the United States not otherwise
appropriated, he or she shall be entitled,
upon application to the local land-office for
the district in which the lands are located,
© have the same allotted to him or her,
and to his or her children, in quantities and
manner as provided in this act for Indians
residing upon reservations; and when such
sertlement is made upon unsurveyed lands,
the grant to such Indians shall be adjusted
upon the survey of the lands so as to conform
thereto; and patents shall be issued to them
for such lands in the manner and with the
restrictions as herein provided. And the fees
towhich the officers of such local land-office
would have been entitled had such lands
been entered under the general laws for the
disposition of the public lands shall be paid
them, from any moneys in the Treasury of the
United States not otherwise appropriated,
Ipon a statement of an aceount in their behalf
for such fees by the Commissioner of the
General Land Office, and a certification of
such account to the Secretary of the Treasury
by the Secretary of the Interior.

Sec. 5. That upon the approval of the
allotments provided for in this act by the Sec-
retary of the Interior, he shall cause patents
to issue therefor in the name of the allotrees,
which patents shall be of the legal effect, and
declare that the United States does and will
hold the land thus allotted, for the period of
twenty-five years, in trust for the sole use and
benefit of the Indian to whom such allotment
shall have been made, or, in case of his de-
cease, of his heirs according to the laws of the
State or Territory where such land js located,
and that at the expiration of said period the
United States will convey the same by patent
to said Indian, or his heirs as aforesaid, in
fee, discharged of said trust and free of all
charge or incumbrance whatsoever: Provided,
That the President of the United States may
In any case in his discretion extend the pe-
riod. And if any conveyance shall he made
of the lands set apart and allotted as herein
Provided, or any contract made touching the
same, before the expiration of the time above
mentioned, such conveyance or contract shall
be absolutely null and void: Provided, That
the law of descent and partition in foree in
the State or ‘Ierritory where such lands are
situate shall apply thereto after patents there-
for have been executed and delivered, except

as herein otherwise provided; and the laws
of the State of Kansas regulating the descent
and partition of real estate shall, so far as
practicable, apply to all lands in the Indian
Ierritory which may be allotted in severalty
under the provisions of this act: And provided
further, That at any time after Jands have
been allotted to all the Indians of any tribe
as herein provided, or sooner if in the opin-
ton of the President it shail be for the best
interests of said tribe, it shall be lawful for
the Secretary of the Interior to negotiate with
such Indian tribe for the puichase and release
by said tribe, in conformity with the treaty
or statute under which such reservaton js
held, of such portions of its reservation not
allotted as such tribe shall, from time to time,
consent to sell, on such terms and conditions
as shall be considered just and equitable be-
tween the United States and said tribe of [n-
dians, which purchase shall not be complete
until ratified by Congress, and the form and
manner of executing such release shall also
be prescribed by Con gress: Provided however,
That all lands adapted to agriculture, witch

N



or without irrigation so sold or released to
the United States by any Indian tribe shall be
held by the United States for the sole pur-
pose of securing homes to actual settlers and
shall be disposed of by the United States to
actual and bona fide settlers only in tracts not
exceeding one hundred and sixty acres to any
one person, on such terms as Congress shall
prescribe, subject to grants which Congress
may make in aid of education: And provided
Surther, That no patents shall issue therefor
except to the person so taking the same as and
for a homestead, or his heirs, and after the
expiration of five years occupancy thereof as
such homestead; and any conveyance of said
lands so taken as 2 homestead, or any contract
touching the same, or lien thereon, created
prior to the date of such patent, shall be null
and void. And the sums agreed to be paid by
the United States as purchase money for any
portion of any such reservation shall be held
in the Treasury of the United States for the
sole use of the tribe or tribes of Indians; to
whom such reservations belonged; and the
same, with interest thereon at three per cent
per annum, shall be at all times subject to
appropriation by Congress for the education
and civilization of such tribe or tribes of In-
dians or the members thereof, The patents
aforesaid shall be recorded in the General
Land Office, and afterward delivered, free of
charge, to the allottee entitled thereto. And
if any religious society or other organization
is now occupying any of the public lands
to which this act is applicable, for religious
or educational work among the Indians, the
Secretary of the Interior is hereby authorized
to confirm such occupation to such society or
organization, in quantity not exceeding one
hundred and sixty acres in any one tract, so
long as the same shall be so occupied, on
such terms as he shall deem just; but nothing
herein contained shall change or alter any
claim of such society for religious or edu-
cational purposes heretofore granted by law.
And hereafter in the employment of Indian
police, or any other employes in the public
service among any of the Indian tribes or
bands affected by this act, and where Indi-
ans can perform the dutes required, those
Indians who have availed themselves of the
provistons of this act and become citizens of
the United States shall be preferred.

Sec. 6. That upon the completion of said

B

allotments and the patenting of the lands to

said allotrees, each and every member of the

respective bands or wribes of Indians to whom

allotments have been made shall have the

benefit of and be subject to the laws, both
civil and criminal, of the State or Territoryin
which they may reside; and no Terrirory shall
pass or enforce any law denying any such In-
dian within its jurisdiction the equal protec-
tion of the law. And every Indian born within
the territorial limits of the United States to
whom allotments shall have been made under
the provisions of this act, or under any law
or treaty, and every Indian born within the
territorial limits of the United States who has
voluntarily taken up, within said limits, his
residence separate and apart from any tribe
of Indians therein, and has adopted the habits
of civilized life, is hereby declared to be a
ciizen of the United States, and is enttled
to all the rights, privileges, and immunites of
such citizens, whether said Indian has beenor
not, by birth or otherwise, a member of any
tribe of Indians within the territorial lmits
of the United States without in any manner
impairing or otherwise affecting the right of
any such Indian to tribal or other property.

Sec. 7. That in cases where the use of
water for irrigation is necessary to render the
lands within any Indian reservation available
for agricultural purposes, the Secretary of
the Interior be, and he is hereby, anthorized
to prescribe such rules and regulations as
he may deem necessary to secure a just and
equal distribution thereof among the Indians
residing upon any such reservations; and no
other appropriation or grant of water by any
riparian proprietor shall be authorized or
permitted to the damage of any other riparian
proprietor.

Skc. 8. That the provision of this act shall
not extend to the territory occupied by the
Cherokees, Creeks, Choctaws, Chickasaws,
Seminoles, and Osage, Miamies and Peorias,
and Sacs and Foxes, in the Indian Territory,
nor to any of the reservations of the Seneca
Nation of New York Indians in the State of
New York, nor to that strip of tertitory in the

State of Nebraska adjoining the Sioux Nation

on the south added by executive order.

Sec. 9. That for the purpose of making
the surveys and resurveys mentioned in sec-
tion two of this act, there be, and hereby is,
appropriated, out of any moneys in the Trea-

o -

sury not otherwise appropriated, the sum of
one hundred thousand dollars, to be repaid
proportionately out of the proceeds of the
sales of such land as may be acquired from
the Indians under the provisions of this act.
Sec. 10. That nothing in this act contained
shall be so construed as to affect the right
and power of Congress to grant the right of
way through any lands granted to an Indian,
or 4 tribe of Indians, for railroads or other
highways, or telegraph lines, for the public
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use, or to condemn such lands to public uses,
upon making just compensation.

Sec. 11, That nothing in this act shall be
50 construed as to prevent the removal of
the Southern Ute Indians from their present
reservation in Southwestern Colorado to a
new reservation by and with the consent of
a majority of the adult male members of said
tribe.

[U.S. Starues at Large, 24:388-91 ]

Use of English in Indian Schools

Extract from the Annual Report of the Commissioner of Indian Affairs
September 21, 1887
One of the chief wools in bringing white civilization to the Indians was the English

language. Commissioner J. D. C. Atkins, in bis annual report of 1887, argued for
the exclusive use of English at all Indian schools and reprinted some of bis directives,

..+ --Longer and closer consideration of
the subject has only deepened my conviction
that it is a matter not only of importance,
but of necessity that the Indians acquire
the English language as rapidly as possible.
The Government has entered upon the great
work of educating and citizenizing the Indi-
ans and establishing them upon homesteads.
The adults are expected to assume the role of
citizens, and of course the rising generation
will be expected and required more nearly to
fill the measure of citizenship, and the main
purpose of educating them is to enable them
to read, write, and speak the English lan-
guage and to transact business with English-
speaking people. When they take upon them-
selves the responsibilities and privileges of
citizenship their vernacular will be of no ad-
vantage. Only through the medium of the
English tongue can they acquire a knowledge
of the Constitution of the country and their
rights and duties thereunder.

: Every nation is jealous of its own lan-
guage, and no nation cught to be more so
than ours, which approaches nearer than
any other nationality to the perfect protec-
tion of its people. True Americans all feel
that the Constitution, laws, and insdtutions
of the United States, in their adaptation to
the wants and requirements of man, are su-
perior to those of any other country; and
they should understand that by the spread

of the English language will these laws and
institutions be more firmly established and
widely disseminated. Nothing so surely and
perfectly stamps upon an individual 2 na-
tonal charactetistic as language. So mani-
fest and important is this thar nations the
world over, in both ancient and modern
times, have ever imposed the strictest re-
quirements upon their public schools as to
the teaching of the national tongue. Only
English has been allowed to be taught in the
public schools in the territory acquired by
this country from Spain, Mexico, and Rus-
sta, although the native populations spoke
another rongue. All are familiar with the re-
cent prohibitory order of the German Em-
pire forbidding the teaching of the French
language in either public or private schools
in Alsace and Lorraine. Although the popu-
lation is almost universally opposed to Ger-
man rule, they are firmly held to German
political allegiance by the military hand of
the Iron Chancellor. If the Indians were in
Germany or France or any other civilized
country, they should be instructed in the lan-
guage there used. As they are in an English-
speaking country, they must be taught the
language which they must use in transact-
ing business with the people of this country,
No unity or community of feeling can be
established among different peoples unless
they are brought to speak the same language,
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Extension of Civil Service Rules

Extract from the Annual Report of the Commissioner of Indian Affairs
September 15, 1896
In 1896 most employees of the Indian service were placed under civil service rules,

leaving only the agents and a few others ontside the system. Commissioner Daniel M.
Browning reported on the status of the service in his annual report for 1896.

....The classified service has been ex-
tended over almost every branch of the In-
dian work.

By direction of the President, in accor-
dance with the third clause of section 6 of
the civil-service act of January 16, 1883, the
Department, March 30, 1896, amended the
classification of the employees of the Depart-
ment of the Interior so as to include therein
“all elerks, assistant clerks, issue clerks, prop-
erty clerks, and other clerical positions and
storekeepers at Indian agencies and Indian
schools.” :

Another Department order of same date
amended the classification of the Indian ser-
vice 5o as to include therein “all physicians,
school superintendents, assistant superinten-
dents, supervisors of schools, day school
mspectors, school-teachers, assistant teach-
ers, industrial teachers, teachers of indus-
tries, disciplinarians, kindergarten teachers,
matrons, assistant matrons, farmers, seam-
stresses and nurses * * * without regard to
salary or compensadon, all subject to com-
petitive examination for original appoint-
ment.” Physicians, superintendents, teach-
ers, and matrons were already in the classified
service; but all persons employed in any of
the other positions named were on March 30
also brought within its limits.

May 6, 1896, the President sull further
enlarged the scope of the classified service by
including therein “all officers and employ-
ees, of whatever designation, except persons
merely employed as laborers or workmen
and persons who have been nominated for
confirmaton by the Senate, however or for
whatever purpose employed, whether com-
pensated by fixed salary or otherwise, who
are serving in or are on detail from * * * the
Indian service.”

Recognizing the disadvantage under
which the Indian labors in competing with
his more favored white brother, permission
was given for the appoinunent of Indians,

without examination or certification by the
Civil Service Commission, to all positions ex-
cept those of superintendent, teacher, teacher
of industries, kindergartner, and physician;
and for those posiions Indians could be
selected upon noncompetitive examination,
which should consist of such tests of fitness
as should be approved by the Department
and not disapproved by the Commission.

Anabstract of all persons in the field in the
Indian service June 30, 1896, except school
emnployees, arranged with reference to their
relations to the civil-service classification,
gives the following items:

White persons in the classifted service:

Agency employees classified by compensation—

Salary less than $720 per annum . . . 80
Salary $720 or less than $840 . .. . 164
Salary $840 or less than $900 . . . .. 29

Salary §900 or less than $1,000 . . . 112
Salary $1,000 or less than $1,200 . .58 -
Salary $1,200 or less than $1,400 . .74

Salary $1,400 or less than $1,600 .. 2

Salary $1,600 or less than $1,800 .. 1

Salary $1,800 or less than $2,000 ., 2

Salary $2,000 or less than $2,500 .. 3

Salary $2,500 and over . ........ z

527

Special agents, commissioners, surveying

engineers, and physicians to LAnse

Indians. ..................... 14
Presidendial appointments . . .. ...... 1
Total white persons in the classified :

SEIVICE ..ottt 552

White persons in the unclassified service:

Confirmed by the Senate: 38 agents, 5
inspectors, 5 commissioners to Five
Civilized Tribes ... .......... 48

Military officers acting as agents . ... 17

Physicians paid for occasional services 3

Transportation agentss ... ........ 3
Employed at agencies at compensation
below classificadon .. ......... i2

-

Total white persons in the unclassified

service ..., 83
Total white persans .. ..... ... .. 635
Indians in excepted places .. ... ... .. 1,356
Indians in positions having salaries below
classification . ..., ... .. 78
Total Indian employees .. ........ 1,434

The total of salaries paid to white per-
sons employed at agencies was $546,670; to
officials, such as inspectors, special agents,
comnissioners, etc., not located at agencies,
$104,815. Salaries paid to Indians aggregated
$258,140, nearly half the amount paid to
white employees at agencies.

Whenever it has been found practicable
to employ Indians it has been the policy of
this office to give them the preference, and
in the large majority of cases they have been
found faithful and earnest, entering heartily
into the work of advancing their own people.
There are Indian employees at every agency
eXcept two; one of these is a very small agency
and the other has only two employees. One
agency has 107 Tndians employed, one has
76,another 72, two have 51, twenty-two have
over 20, and ninereen have from 10 o 20
Indians on their employee rolls. OFf course
alarge number are policemen and judges of
the courts of Indian offenses, but the number
holding. other positions is not small, and
steadily increases.

As stated, none of the above’ figures re-
fer to employees in schools. Under the or-
ders referred to the entire school service was
dassified, thus bringing under the opera-
tion of civil-service rules 2,070 superinten-
dents, teachers, etc., employed in the various

schools, whose aggregate salaries amounted
last year to nearly one million doilars. This
included 705 Indians, about 34 per cent of

the total number of school employees. The !
statemnent in detail is as follows: :

Whites in the classified service:

Salary less than $720 ..., .. .. 979
Salary $720 or less than $840 . . .. 206
Salary $840 or less than $900 . . . . . 39

Salary $900 or less than $1,000 . . . . 44
Salary $1,000 or less than $1,200 . . 42
Salary $1,200 oz less than $1400 .. 26
Salary 31,400 or less than $1,600 . , 27
Salary $1,800 or less than $2,000 .. 1

1,364

Whites in the unclassified service:
Confirmed by Senate . ... ... ... . 1
Total white persons ... .. ... . . 1,365
Indians in excepted places ... ... . ... 705

"The salaries paid white school employees
amounted to $849,645. Those paid Indians
amounted to $148,766. The classes graduat-
ing from the various nonreservation schools
are fast furnishing material with which to fill
school positions of importance and responsi-
bility which require special training as well
as aptitude. The first normal class, which
was graduated last June, will be referred to
hereafter.

The recognition of the merit systemin the
Indian service is a long step forward, and will
undoubtedly elevate its standard, improve its
morale, and promote its efficiency. The re-
moval of all partisan influence from appoint-
ments will give added dignity to the positions
and increase the zea] of those engaged in the
work. ...

[Howse Document no. 5, 54th Cong., 2d
sess., serial 3489, pp. 3-5

120. Curtis Act
June 28,1898

With the Curtis Act, Con gress accomplished by legislation what the Dawes Comms-
sion bas been unable to do by negotiation—cffectively destroy the tribal governments
in the Indian Territory. This long and detailed act provided for establishment and
regulation of townsites, for management of leases of mineral rights, and for other
technical matters. Printed bere are several key sections, which authorized the Daes
Commiisston to draw up rolls and allot the lands to Indians an the rolls, probibited
agarandizement of lands, and abolished the tribal courts.



An Act for the profection of the people of the
Indian Territory, and for other purposes.

.. Sec. 11. That when the roll of citi-
zenship of any one of said nations or tribes is
fully completed as provided by law, and the
survey of the lands of said nadon or tribe
is also completed, the commission hereto-
fore appointed under Acts of Congress, and
known as the “Dawes Commission,” shall
proceed to allot the exclusive use and occu-
pancy of the surface of all the lands of said na-
tion or tribe susceptble of aliotment among
the citizens thereof, as shown by said roll,
giving to each, so far as possible, his fair and
equal share thereof, considering the nature
and fertility of the soil, location, and value of
same; but all oil, coal, asphalt, and mineral
deposits in the lands of any tribe are reserved
to such tribe, and no allotment of such lands
shall carry the title to such oil, coal, asphalt,
or mineral deposits; and all town sites shall
also be reserved to the several tribes, and
shall be set apart by the commission hereto-
fore mentioned as incapable of allotment.
Thete shall also be reserved from allotment
a sufficient amount of lands now occupied
by churches, schools, parsonages, charitable
institutions, and other public buildings for
their present actual and necessary use, and no
more, not to exceed five acres for each school
and one acre for each church and each par-
sonage, and for such new schools as may be
needed; also sufficientland for burial grounds
where necessary. When such allotment of the
lands of any tribe has been by them com-
pleted, said commission shall make full report
thereof to the Secretary of the Interior for
his approval: Previded, That nothing herein
contained shall in any way affect any vested
legal rights which may have been heretofore
granted by Act of Congress, nor be so con-
strued as to confer any additional rights upon
any parties claiming under any such Act of
Congress: Provided further, That whenever it
shall appear that any member of a tribe is
in possession of lands, his allotment may be
made out of the lands in his possession, in-
cluding his home if the holder so desires. . . .

Sec. 17. That it shall be unlawful for any
citizen of any one of said tribes to inclose or in

———

any manner, by himself or through another,
directly or indirectly, to hold possession of
any greater amount of lands or other prop-
erty belonging to any such nation or tribe
than that which would be his approximate
share of the lands belonging to such nation
or tribe and that of his wife and his minor
children as per allotment herein provided;
and any person found in such possession of
lands or other property in excess of his share
and that of his family, as aforesaid, or having
the same in any mannet inclosed, at the ex-
piration of nine months after the passage of
this Act, shall be deemed guilty of a misde-
MEeanor. . . .

Skc. 19. That no payment of any moneys
on any account whatever shall hereafter be
made by the United States to any of the tribal
governments or to any officer thereof for
disbursement, but payments of all sums to
members of said tribes shall be made under
direction of the Secretary of the Interior
by an officer appointed by him; and per
capita payments shall be made direct to each
individual in lawful money of the United
States, and the same shall not be lable to
the payment of any previously contracted
obligation. .

Skc. 26. That on and after the passage

of this Act the laws of the various tribes or’

nations of Indians shall not be enforced at
law or in equity by the courts of the Umted
States in the Indian Territory. .

Sec. 28. That on the first day of July,
eighteen hundred and ninety-eight, all tribal
courts of Indian Territory shall be abolished,
and no officer of said courts shall thereafter
have any authority whatever to do or perform
any act theretofore authorized by any:law
in connection with said courts, or to receive
any pay for same; and all civil and criminal
causes then pending in any such court shall
be transferred to the United States court in
said Territory by filing with the clerk of the
court the original papers in the suit: Provided,
That this section shall not be in force as to
the Chickasaw, Choctaw, and Creek tribes
or nations until the first day of October,
eighteen hundred and ninety-eight. . . .

FULS. Statures at Large, 30:497-98, 502,
504-05.)
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Suits brought agmm the determination of propevty vights by the Dawes Commission
tested the constitutionality of the Curtis Act. The Supreme Court upheld the act in

all its provisions.

+ .. - We repeat that in view of the para-
mount authority of Congress over the Indian
tribes, and of the duties imposed on the Gov-
ernment by their condition of dependency,
we cannot say that Congress could not em-
power the Dawes Commission to determine,
in the manner provided, who were entitled
to citizenship in each of the tribes and make
aut correct rolls of such citizens, an essential
preliminary to effective action in prometion
of the best interests of the tribes. It may be
remarked that the legislation seems to rec-
ognize, especially the act of June 28, 1898,
a distnction between admission to citizen-
ship merely and the distribution of property
to be subsequently made, as if there might
be circumstances under which the right to
a share in the latter would not necessarily
follow from the concession of the former.
But in any aspect, we are of opinion that the
constitutionality of these acts in respect of
the determination of citizenship cannot be
successfully assailed on the ground of the im-
pairment or destruction of vested rights. The
lands and moneys of these tribes are public
lands and public moneys, and are not held
inindividual ownership, and the assertion by
any particular applicant that his right therein
is so vested as to preclude inquiry into his
status involves a contradiction in terms,

The judgments in these cases were ren-
dered before the passage of the act of June
28, 1898, commonly known as the Curtis Act,
and necessarily the effect of that act was not
considered, As, however, the provision for
an appeal to this court was made after the
passage of the act, some observations upon it
are required, and, indeed, the inference is not
unreasonable that a principal object intended
to be secured by an appeal was the testing of
the constitutionality of this act, and that may
have had controlling weight in inducing the
granting of the right to such appeal.

, The act is comprehensive and sweeping
in its character, and notwithstanding the ab-

stract of it in the statement prefixed to this
opinion, we again call attention to its provi-
sions. The act gave jurisdiction to the United
States courts in the Indian Territory in their
respective districts to try cases against those
who claimed to hold lands and tenements as
members of a tribe and whose membership
was denied by the tribe, and authorized their
removal from the same if the claim was dis-
allowed; and provided for the allotment of
lands by the Dawes Commission among the
citizens of any one of the tribes as shown by
the roll of citizenship when fully completed
as provided by law, and according to a survey
also fully completed; and “that if the person
to whom an allotment shall have been made
shall be declared, upon appeal as herein pro-
vided for, by any of the courts of the United
Statesin or for the aforesaid Territory, to have
heen illegally accorded rights of citizenship,
and for that or any other reason declared to
be not entitled to any allotment, he shall be
ousted and ejected from said lands.” . . .

For reasons already given we regard this
act in general as not obnoxious 1o consti-
tutional objection, but in so holding we do
not intend to intimate any opinion as to the
effect that changes made thereby, or by the
agreements referred to, may have, if any, on
the status of the several applicants, who are
parties to these appeals.

The elaborate opinions of the United
States court in the Indian Territory . . . con-
sider the subject in all its aspects, and set forth
the various treaties, tribal constitutions and
laws, and the action of many tribal courts,
commissions and councils which assumed to
deal with it, but we have not been called on
to go into these matters, as our conclusion
is that we are confined to the question of
constitutionality merely.

Aswe hold the entire [egislation constitu-
tional, the result is that all the

Fudgments must be affirmed.

[174 U.S. Reports, 445, 488-89, 491-92 |
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